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WDULTERY 
The so-called reasonable doubt rule as to proof re- 
red in adultery cases has been discarded and 
rule now is that where opportunity and inclin- 
on are established, the court will infer guilt. 
t where there are two interpretations of the 
idence equally consistent with probability, the 
einen favorable to innocence should be 
ade, but that a finding of adultery is justified 
where the circumstances are such as to lead the 
suarded discretion of a reasonable and just man 
“9 that conclusion. Reiss v. Reiss a 
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i County Court's power to amend a defective 
jlaint on appeal in a motor vehicle case is not 
> 30 day limitation period of N. J.S. A. 
Henry 286 
The ¢ niraets ( of a mem ber of an unlawful combina- 
tion which are colla teral to and independent of the 
lawful conspiracy, though pecs ng the mem- 
ber purpose, are valid ar nforceable; only 
those which impose conditions fu rth 1ering the un- 
lawful purpose are invalid. Loew's v. Somerville... 107 
There can be no violation of the Sherman Act unless 
there is a conspiracy. Loew Somerville ....... 107 
At ful conspiracy or combiriation in restraint 
f trade does not prevent its members from selling 
goods or services affected by such combination and 
recovering therefor provided the sale contract does 
st require some further activity by the buyer in 
rtherance of the conspiracy. Loew's v. Somer- 
f ooo BO 
he court in matte bmitted on an agreed 
ad under R.R. 1:6-2 ay disregard evidence 
t included in the a ment, it will not 
io so where the effect \ »e manifestly unjust 
to tr _ es in interest. In re Hoffman : 27 
An nodif a final decree in wpe nia main- 
tenance is a Yr  aaaenen for the purposes of 
appeal. Adams v. Adams eid Ailend Roxaatee , ae 
Final and interlocutory judgments defined. Adams 
On re , of findings of fact by trial court, due re- 
gard will be given to oppo y of trial court to 
judge credibility of witne and every intend- 
r s in favor of the jud ent under review: a 
fi of fact will not be dist unless the 
Appe llate Court % well satisfied that it is a mis- 


Clifton bu tite Poaceae te, eee 
will not be per- 


one. Gregory v 
A party filed a brief 
mitted to argue at oral ar In re Petkos 
On appeals from administrative agencies, the courts 

will, under R.R. 1:5-3(c), notice plain errors though 
not brought to the the of the agency. 
Hasbrouck Hts. v. Div. of Tax Appeals 
will 
app! lied by the 
s v. Reiss . 
eral, one defendant ina 
assert as a ground of appeal error favorable to a 
conieteniin’ unless it prejudiced appellant's own 
defense to the action or affected his cross-claim. 
Donofrio v. Farr, et als 
1 the absence of a cross-claim, a defendant may not, 
as a ground of appeal, urge error favorable to a 
co-defendant, though he may have had a right of 
contribution or indemnification which was affect- 
ed thereby. Donofrio v. Farr, et als 
Alleged inaccuracy in a charge as to the res ipsa rule 
may not be asserted as error in the absence of 
timely objection. Donofrio v. Farr, et als 
While review of trial errors may not as a general 
rule be had under R.R. 4:62-2 but must be by 
appeal, whether such relief may never be had 
under this rule not decided. Hodgson v. Applegate 167 
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A motion to vacate a judgment under R.R. 4:62-2 
should under R.R. 1:3-3‘f) toll the running of the 
time for appeal where made in good faith and not 


for purpose of delay. Hodgson v. Applegate. . 
Held. in view of obvious trial errors and other facts 
which would work a manifest injustice if the 
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thereon are adequate 
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not be set aside hocmene of failure to 
requirement of where 
rights and 
:d an otherwise fa:r trial . Ciniglio 
i¢ pretrial order ordinarily is controlling as 
+ issues avallabie, when issues not raised by 
the pleadings and pretrial order are tried by con- 
1” Without objection they are to be treated as 
though properly raised. Fiuoro v. Smith 
Held, while issue not raised by pretrial order was 
recognized and tried, remand for full retrial or- 
dered to avoid possibility of prejudice to defendant 
in the trial under the facts present. Fluorv v. Smith 
Bar warned that more stringent sanctions may be 
imposed for submission of inadequate appendix 
and failure to comply with R.R. 1:7. State v. 
WHERGE 5566s oho. chin edamame Ubidatneh ls cee care 


ARBITRATION 


Common law arbitration of a pending cause of action 
remains available to the parties and is governed 
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by the common law principles. Carpenter v. 
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Where parties conse nt to an order submitting the 


factual and legal issues in their cause to an arbi- 
trator to report his findings to the Court so a 


judgment may be entered thereon, they have 
agreed to a common law arbitration and not a 


reference, the order serving as the submission. 
Carpenter v. Bloomer 
Apart from misconduct of an arbitrator grounds for 
setting aside his award are limited to mistakes of 
fact apparent on the face of the award or admitted 
by the arbitrator, and, as to errors in law, to situa- 
tions where the arbitrator meant to decide accord- 
ing to law and had mistaken the legal rule which 
appears on the face of the record or by his state- 
ment. Carpenter v. Bloomer 
The court has no power to make allowances to an 
arbitrator or reporter for services in the arbitra- 
tion; this is a matter of contract between them and 
the parties. Carpenter v. Bloomer : 
An employee dissatisfied with the deter mination of 
a labor arbitration committee in a matter lawfully 
committed to it for decision, cannot sue the Com- 
mittee for damages allegedly sustained thereby, 
and must comply with the provisions of N. J. S. 
2A:24-1 et seq to challenge the determination. Ken- 
ney v. McLean, et als 
A committee empowered to hear disputes and settle 
same by a majority vote with such decision being 
final and binding on the local, employer and em- 
ployee involved, is an arbitration committee with- 
in N. J. S. 2A:24-1 et seq. and not merely a griev- 
ance committee. Kenney v. McLean, et als 


ASSESSMENTS FOR BENEFITS 


To support an assessment for benefits under RS. 
40:56-1 et seq., there must be some peculiar bene- 
fit to the property assessed, by way of increase in 
market value, over that received by the public 
generally. Cirasella, et als v. South Orange 

An 4ssessment for benefits is presumed to be valid 
and the burden is on the owner to overcome the 
presumption by clear and cogent proofs. Cirasella, 
et als v. South Orange : 

Where lands receive no present or possible tapping 
benefit from installation of a storm sewer and no 
change in amount, direction or velocity of runoff, 
and no prevention of water drainage across or 
backup onto the lands, there is no tvenefit con- 
ferred to support an assessment for benefits. Cir- 
asella, et als v. South Orange ‘ 
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ASSIGNED COUNSEL 


A defendant in a proper case is entitled to assigned 
counsel who has sufficient ability to insure cap- 
able representation on appeal and who will in 
good faith and with full vigor undertake that re- 
presentation but the constitution does not guar- 
antee that counsel appointed shall satisfy the de- 
fendant. State v. Rinaldi 

The right to assigned counsel is not the right to pick 
an attorney of one’s own choosing nor to select 
one who will handle the case according to de- 
fendant’s fancy. State v. Rinaldi ........ ....... 

Held, on facts assigned counsel relieved of assign- 
ment and further counsel not assigned. State v. 
Rinaldi ee 


ASSIGNMENTS 


An assignment of money not due but to be earned is 
an equitable assignment which becomes operative 
upon the fund as soon as it is earned but its ap- 
plication and effect are governed by equitable 
principles. Burke v. Hoffman v. Bergton 

Assignment by vendor to broker of broker’s commis- 
sions, in contract for sale of realty, out of purchase 
price payable at closing, does not have priority 
over subsequent mortgages or mechanics liens 
duly recorded before the closing arising from 
construction of the property covered by the con- 
tract. Burke v. Hoffman v. Bergton es 


ASSUMPTION OF RISK 
Assumption of Risk Reviewed, nena and Lim- 
ited. Meistrich v. Casino 


ATTORNEY AND CLIENT 
While the attorney-client privilege is to be strictly 
limited to the purpose for which it exists, it should 
be applied when the facts warrant it even though 
a party is injured thereby. Hansen vy. Janitschek .. 
Whether the attorney-cl.ent relationship exists is a 
matter for the determination of the trial court in 
the first instance and his conclusion will not be 
upset on appeal where there were proofs to sup- 
port it. Hansen v. Janitschek .. 
Held, where, as here, prospective borrower goes to 
her lawyer, in the first instance, for his legal assist- 
ance in getting a mortgage loan, as distinguished 
from the case when one goes to a bank and is 
referred to the bank’s lawyer to consummate the 


transaction, the relationship is that of attorney- 

client with the consequent privilege. Hansen v 

Janitschek ..... SG or ene he ieee 
ATTORNEYS 


Remarks of Justice Proctor at Swearing-In of New 
Attorneys and Counsellors ..... .............. 
The provision in the Real Estate Broker’s Act ex- 
empting attorneys from the licensing requirement 
of the Act applies only to New Jersey attorneys. 
SORE PURO 5s cn ees ni ins 1p GS Be AS SRS o. Uis S ues 
The Professional Corporation, by H. Bradley Jones . 
An attorney requested by a Commissioner to assist 
the municipal law department in prosecution of 
an action assigned by resolution of the Board of 
Commissioners to the law department, cannot 
recover from the municipality the value of his 
services in absence of provision in the Board's 
resolution for “special counsel” or proper ratifica- 
tion of the appointment. Slurzberg v. Bayonne 
The privilege of the attorney is at least as broad as 
that of the party to the litigation. Thourot v. 
Hartnett and Greiman ..... 


ATTORNEY'S FEES 

Indemnitee’s Claim For Attorney's Fees In Defending 
Suit Not Barred by Rule 4:55-7 .............. 

Counsel fees and taxed costs cannot be allowed out 
of a fund in court which belongs to the government 
under a federal lien. Textile v. Feldan, et al and 
So eas As MEOW ORON so. coh ee Seas ve nowea won xaed 

There is no authority for allowance of “attorney's 
fees” to a mortgagee as part of the sum due under 
a mortgage in foreclosure in addition to “counsel 
fees” under R.R. 4:55-7(c). Congdon v. Jersey, et als 

N. J. S. 2A: 44-89(d) includes in the amount of prior- 
ity accorded to certain mortgagees against the 
claims of materialmen and contractors, sums 
secured by or advanced under the mortgage for 
counsel fees in connection with placing the mort- 
gage, but does not authorize a general addition to 
the amount due under the mortgage of an at- 
torney's fee to be included in the foreclosure 
judgment. Congdon v. Jersey, et als 

Attorneys’ fees are not cognizable as an item “of 
damage in the case in which incurred. Liebeskind 
v. Metal eels 


ATTORNEY'S LIENS 
An attorney’s common law retaining lien on his 
client's papers and other items is lost by the vol- 
untary surrender of the papers or items. H. & H. 
WMMUMNSED Se corals 1s. Nip p16 ca ap rs Stew RES Sew ee heel 
An attorney's statutory len under N. J. S. 2A:13-5 
attaches to his client's cause of action on the filing 
of his complaint or counterclaim and continues 
against any judgment rendered in his client's 
favor though he consents to a substitution of 
counsel before trial. H. & H. v. Smith .. 
Procedure for determining and enforcing attorney's 
lien suggested. H. & H. v. Smith : 


AUTOMOBILES 
It is not error to charge that a driver making a 
U-turn must exercise great care and seek an oppor- 
tune moment. Ambrose v. Cyphers and Donnell .. 
Suggested charge as to duty in U-turn cases given. 
Ambrose v. Cyphers and Donnelly 
A passenger in an automobile is under no ‘duty to 
warn the driver unless (1) the passenger is aware 
of the hazard and (2) circumstances indicate to 
him that the driver is unaware of it. Ambrose v. 
Cyphers and Donnelly 
Tavern Keeper Who Knowingly Serves Intoxicated 
Person or Minor Liable For Injuries Caused by 
Latter’s Negligent Car Operation 
The Columbia Study of Compensation for Automo- 
bile Accidents: An Unanswered Challenge, by 
Fleming James 
Where parking lot attendant merely designates the 
place where the car driver is to park, leaves it to 
him whether to lock the car or not, issues no 
parking ticket, and does not request the car keys, 
the relationship created is that of licensor and 
licensee or lessor or lessee and not one of bail- 
ment. McFarland v. C. A. R. Corporation 
In absence of bailment, parking lot operator is not 
liable for damage to parked car without proof of 
negligence on his part. McFarland v. C. A. R. 
CONCERN 5.6.4.5 .21010,0 701s ash iatee aise goa eniese ms 
Fact that parking lot is operated as adjunct of own- 
er’s business determines nature of bailment if one 
exists but does not itself establish bailment. Mc- 
Farland v. C. A. R. Corporation 
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AVIATION LAW 


Specialist In Airplane Damage Suits Finds Law In- 
equitable and Confusing 


BAILMENTS 
In a bailment for mutual benefit, bailee is liable to 
bailor for damage resulting from failure to exer- 
gise reasonable care for safe-keeping of object 
bailed. Rodgers, et als v. Reid 
Wheré ‘goods bailed are damaged while in possession 
of bailee, procedural presumption of negligence 
arises requiring bailee to come forward with 
evidence showing damage occurred from cause 
other than its negligence or that it exercised due 
care but burden of proof of negligence and proxi- 
mate cause remain on bailor throughout. Rodgers, 
et als v. Reid 
When bailee comes forward with proof of due care, 
presumption of negligence arising from bailment 
and damage loses its probative effect. Rodgers, 
et als v. Reid .. . 
Where parking lot attendant merely designates the 
place where the car driver is to park, leaves it to 
him whether to lock the car or not, issues no 
parking ticket, and does not request the car keys, 
the relationship created is that of licensor and 
licensee or lessor or lessee and not one of bailment 
McFarland v. C. A. R. Corporation 
In absence of bailment, parking lot operator is not 
liable for damage to parked car without proof of 
negligence on his part. McFarland v. C. A. R. 
Corporation esha | Eales teres 1S GTR SEs oe ES ee Sa 
Fact that parking lot is operated as adjunct of 
owner's business determines nature of bailment 
if one exis "a but does not itself establish bailment. 
McFarland C. A. R. Corporation 
For creation of a bailment it is essential that the 
property be turned over into the oe and 
control of the bailee. McFarland v. C. A. R. iced 
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BANKING 
Our Banking Act 
Feller, et als v. 
et al 
BANKRUPTCY 
Rent damages claim provable only 
(9) of Bankruptcy Act. : pee 
Bankruptcy Rule Amendments ........ 25, 141, 
BAR ASSOCIATIONS 
New Jersey State 
mittee Reports 


does not apply to individuals 
Architects Display a Inc, 


under Sec. 63a 


Bar Annual Com- 
Fis seu ca tiles nee ae cn CEN 
Report of the Comm ittee on Evidence of the Essex 

County Bar Ass'n 


State Bar Committee 


BAR EXAMINATIONS 
New Jersey State Bar Examinations—February 1959 
New Jersey State Bar Examinations—June 1959 .. 
New Jersey State Bar Examinations—October 


BASTARDY 
In proceeding by mother under N. J. S. 9:16-3 against 


putative father of child to establish paternity, the 
mother and not the State is the plaintiff and judg- 
ment is limited to deciding on and ordering pay- 
ments for support and education of child: it cannot, 
as in proceeding under N. J. S. 9:17-2 direct reim- 
bursement for paid doctors and hospital bills, nor 
require posting of bond, nor direct payments to 
Director of Welfare. State v. Arbus 
In proceeding under N. J. S. 9:16-3 there is no need 
nor basis for finding child is likely to become a 
public: charge: ‘State v. “Arbus: <<... os... uss0s% 
paternity action cross-examination designed to 
show defendant's libido as tending to prove his 
paternity is improper and prejudicial and re- 
quires reversal. State v. Arbus 
An action under N. J. S. A. 9:16-2 by the mother of 
an illegitimate child against the putative father 
charging him with non-support cannot be main- 
tained where there was an order for support en- 
tered in a prior action under N. J. S. A. 9:17-2 by 
the Director of Welfare which order is being hon- 
ored by the defendant. Arthur v. Miraglia .. 
Proceedings under Chapter 16 and 17 are civil in 
nature, judgments therein are similar to any 
judgments at law, and the doctrine of res judicata 
would seem to be applicable. Arthur v. 
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BROKERS 
Assignment by vendor to broker of broker's com- 
missions, in contract for sale of realty, out of pur- 
chase price payable at closing, does not have 
priority over subsequent mortgages or mechanics 
liens duly recorded before the closing arising 
from construction of the property covered by the 
contract. Burke v. Hoffman v. Bergton 
The provision in the Real Estate Broker's Act. ex- 
empting attorneys from the licensing requirement 
of the Act applies only to New Jersey attorneys. 
BUSOU Ns OVE i icuic cw ees 
New York attorney not licensed as real estate broker 
in New Jersey cannot recover commissions on sale 
of New Jersey realty. Minot v. Hoyt 
Provision in lease to corporate tenant that owner 
will pay commission to broker on sale to tenant or 
“anyone acting on its behalf’, includes in absence 
of preof contra, sale to officer of stockholder of 
tenant whose purchase was motivated primarily 
by tenant's needs rather than personal investment. 
Ackerman v. Citron and Larrecq and P.G.I..... 
Purchaser is not, without more, liable to broker for 
loss of commission from seller resulting from pur- 
chaser’s refusal to perform contract of sale. Tan- 
ner v. Ciraldo ....... 
There is generally no implied promise by a prospec- 
tive purchaser of realty to pay a broker for locat- 
ing suitable property and this is especially so 
where a commission payable by the seller was 
provided for. Tanner v. Ciraldo .. 
An oral contract by a prospective purchaser engag- 
ing a broker does not come within the statute of 
frauds. Tanner v. Ciraldo - : 


BUILDING PERMITS 
A building permit for a use valid when issued may 
be revoked by a subsequent ordinance prohibiting 
such use adopted prior to substantial investments 
or expenditures by the owner towards actual con- 
struction in reliance on the permit. Tremarco Corp. 
v. Garzio, et als 
Building permits are for the benefit and protection 
of the municipality, not the owner, and add nothing 
to the owner's pre-existing right to the use except 
in the “intermediate situations” mentioned in the 
Jantausch case. Tremarco Corp. v. Garzio, et als .. 
Whether an owner has made such investments and 
expenditures in reliance on a validly issued build- 
ing permit that he has an irrevocable right to 
continue is a question of fact. Tremarco Corp. v. 
Garzio, et als 
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Where building inspector acts mistakenly in issuing 
permit and is not misled by alleged mistatement in 
application, the permit is not ultra vires and void 
but at most voidable by appropriate action taken 
within the time allowed by R.R. 4:88-15. Donovan 
v. Gabriel 


CEMETERIES 
Some Legal Aspects of the Statutory Methods De- 
vised For Payment By Rural Cemetery Ass’ns For 
Their Burial Lands, by William Boorstein . 


CHARITABLE IMMUNITY 


Neither L. 1958 c. 131 nor L. 1959 c. 90 are retroac- 
tive in any respect nor bar actions accruing prior 
to their enactment. LaParre v. ¥. M. C. : 


CIVIL SERVICE 

R.S. 40:46-34 providing for back pay to employee: 
wrongfully discharged applies only to municipa. 
employees and does not apply to political bodies 
like the Passaic Valley Sewerage Commissior 
Miele v. McGuire 

While under the Civil Service Act the commissio: 
has power to review the reasonableness of the 
removal of a municipal employee. it does not hav: 
exclusive authority to prescribe the cause fo: 
removal, such authority remaining in the munici- 
pality subject to the requirement of reasonable- 
ness. pyaar et als v. Newark a 

Absent a specific procedure for cancellir 1 a leave of 
absence the power to do so resides in the appoint 
ing authority. Marro v. Civil Service 

Preliminary Notice of cele agg a Action forn 
cs 31A i is not defective merely because it states 
the empl oyee is “removed” instead of ‘ ‘suspended 
since it clearly indicates that it is in actualit: 
notice of suspension pending hearing with remova. 
as the intended final action. Marro v. Civil Servic 

While the commission has no jurisdiction to try c 
determine a criminal action, it has jurisdiction t 
hear charges of violations of the statute or rule 
even though such charges may be based on fact 
evidential of a crime. Marro v. Civil Service .. 

Procedural irregularities do not constitute grounds 
for reversing a Civil Service Commission decision 
unless they were prejudicial. Marro v. Civil Servic: 


cs 


COLLATERAL ESTOPPEL BY JUDGMENT 

Doctrine of res adjudicata does not apply whers 
cause of action in prior suit is not same as i: 
present suit but doctrine of collateral estoppel b: 

judgment applies if parties are same. Township 

Brick, et als v. Point Pleasant Manor, et als ... 
Under rule of collateral estoppel by judgment part 
is bound by determination of questions of fac: 
actually litigated and also those he put directly i: 
issue on which he had the burden of proof but 
which he failed to sustain in the prior action be- 
tween the same parties. Township of Brick, et als 
Point Pleasant Manor, et als .. 


Defe 2nse of estoppel falls where under rule of collat - 


eral estoppel by judgment factual element neces- 
sary to the defense was adjudicated adversely ir 
prior action between the parties. Township of 
Brick. et als v. Point Pleasant Manor, et als . 


COMMERCIAL LAW 
The Uniform Commercial Code, 


CONDEMNATION 
Evidence of Profits of a Business Conducted on Co: 
demned Property or of Loss Thereof is Inadmiss- 
ible in Eminent Domain Proceedings. by Willia: 
J. McCormack .... 
The Right to Deduct Be nefits In Con demnation Mat- 
by Walter Goldberg 


CONDITIONAL SALES 
Where voluntary resale is made by the seller unde 
N. J. S. A. 46:32-26 (applicable where less tha 
50°° was paid by purchaser) the resale must b 
made within a reasonable time after the retaking 
Bergen v. Mattarochio 
Compliance with resale provisions of the Uniforr 
Conditional Sales Act is a prerequisite to a su! 
for deficiency by the seller. Bergen v. Mattarochi 
Where voluntary resale under N. J. S. A. 46:32-26 is 
not made within reasonable time after retakinc 
seller cannot sue for a deficiency and is not en- 
titled to deficiency less allowance for loss caused 
by unreasonable delay in resale. Bergen v. Matta- 
rochio 


CONFLICTS 

Conflict of Laws, Foreign Tort, Effect of Subsequen* 
Marriage—Case SNOte: ani. 55 os sees sc wis Quin cere 

In matters of federal taxes, the federal law is su- 
preme and state law cannot interfere. Textile ° 
Feldan, et al and U. S .A., intervenor 

The legal effect of a release executed in 
setts of a cause of action which arose 
noted as being in full satisfaction on 
records there is controlled by the law 
chusetts. Minery v. Fenton 

Entry of judgment based on a foreign judgment does 
not alter the essential nature and real foundation 
of the claim nor prevent defendant from taking 
advantage of later action by holder which in law 
amounted to satisfaction of the claim. Minery ° 
Fenton 

The measure of damages for a breach of contract :s 


by Arthur L 
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Abrams 3 
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determined by the law of the place of perform- 


ance. Dept. of Mental Health v. Mullins . 


The limitations period of the forum controls unless 


by the law of the state creating the right of action 
it is made a condition thereof that it shall expire 
after a certain time, in which case the forum wil 


not allow such action after the period has elapsed é 


Dept. of Mental Health v. Mullins 


A tolling provision in a general statute of limitation $ 
is not such condition on a right of action as wil: 
qualify the general conflicts rule that the limita- 
tions of the forum apply and even where such 
qualification is applicable it is only properly in- 
vocable to cut down not enlarge the period of 
limitations. Dept. of Mental Health v. Mullins . 

The principle of tolling limitations during the ab- 
sence of a resident defendant from the state has 
no application where the action is being prosecut 
ed in a foreign jurisdiction. Dept. - of 
Health v. Mullins 


Menta! 


The right to interest is determined by the law of the 


place of performance and the rate by the law of 
the place of wrong. Dept. of Mental Health v. 
Mullins 
An order directing a veteran pensioner to pay a sum 
towards his family’s support does not invade the 
V.A.’s exclusive right to apportion a veterans 
pension between himself and his family as once 
he receives the funds they are his and available 
to meet his legal obligations. D. v. D 
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sre GONSPIRACIES IN RESTRAINT OF TRADE 
void There can be no violation of the Sherman Act unless 
taken there is a conspiracy. Loew’s v. Somerville ...... 
lovan The contracts of a member of an unlawful combina- 
are aye tion which are collateral to and independent of the 
unlawful conspiracy, though fulfilling the mem- 
per’s purpose, are valid and enforceable; only those 
; De- which impose conditions furthering the unlawful 
s Fo: purpose are invalid. Loew's v. Somerville ...... 
An unlawful conspiracy or combination in restraint 
of trade does not prevent its members from selling 
goods or services affected by such combination 
roac- and recovering therefor provided the sale contract 
prior joes not require some further activity by the buyer 
eee n furtherance of the conspiracy. Loew’s v. Som- 
1 SR GA TS ener ricerca reed ter ane 
yees CONSTITUTIONAL LAW 
cipa. Laying out or improving streets and sewers is a 
odies public action and fact that abutting owners may be 
ssiox specially benefitted thereby does not make such 
oe action, though payable from general taxes, an un- 
Ssio1 constitutional donation of public moneys. Hog- 
| the lund, ef als ve Sumunt Cb als <4... 6c. sneer ens cor 
hav: It is the character of the action, not the municipal 
» fo: motive which determines whether the proscrip- 
nic: tion against grants to private corporations is vio- 
able- lated. Hoglund, et als v. Summit ,et als ......... 
eit e test as to whether municipal action violates the 
ve ¢ onstitutional prohibition against grants to assoc- 
oint ations or corporations is whether the action may 
= iirly be characterized as primarily a public one. 
forn Hoglund, et als v. Summit, et als ............... 
tates e rights conferred by Art. 1, Sec. 1 of the Consti- 
ded tution are subject to the police power and any 
alit; enactment made under that power having a ra- 
10Va. -ional basis in furtherance of public welfare must 
rvic be upheld against the claim of violation of Art. 1, 
YC Sec. 1. Kennedy, et als v. Newark .............. 
yn t The wisdom of an enactment is for the legislative 
rule pranch, not the judiciary, so long as the power to 
fact adopt it exists. Kennedy, et als v. Newark ...... 
. e Wiretapping Entanglement: How to Strengthen 
und Law Enforcement and Preserve Privacy, by Peter 
ision Megargee Brown and Richard S. Peer ......... 
rvic Statute granting railroads immunity from liability 
to trespassers does not violate equal protection 
‘lauses since classification of railroads separately 
hers s reasonable. Egan v. Erie R. R. .............. 


iS ir Entry of judgment based on a foreign judgment does 
t alter the essential nature and real foundation 





he claim nor prevent defendant from taking 
intage of later action by holder which in law 



































art: inted to satisfaction of the claim. Minery v. 
fact is 
ly ir 
but 
1 be- 
t als visions of Art. 4, Sec. 6, Par. 1 and need not be 
q : 1 iuced in the Assembly though they be rev- 
lat- nue-raising measures. Kervick v. Bontempo .. 
PCes ls Rush In, by Dean Irwin N. Griswold ........ 
ae | Circle In Constitutional Law; From Powell v. 
D of \llabama to Cash v. Culver, by Archibald Kreiger 
nal statute must specify the elements of the 
fense with at least a reasonable degree of cer- 
ee and if it does not enable a citizen to gauge 
" r his intended course of conduct will be a 
or if the trier of the facts cannot evalu- 
Eo lt or innocence by a known and definite 
eee zblished standard, the statute violates due 
iat cess. State v. Kinney 6: ua bak chal tater aigh Maer ee aes 
tute making criminal certain acts done “with- 
Ma! st cause” is too vague and indefinite where 
is no established precedent or common law 
f what is proper or improper and honest 
sons might differ widely as to what is just 
nde State v. Kinney .. ha Neher ee een eS 
tha Statute prohibiting possession or sale of contracep- 
tb s “Without Just cause” is too vague and indefi- 
kine and hence is unconstitutional. State v. Kinney 
< tute creating and providing for execution of a 
ae n favor of the government does not violate 
anit ie process merely because it does not provide for 
vanio Ss ntecedent judicial hearing on notice, provided 
26 3 re is afforded an effective opportunity for such 
“one airing at the request of the party affected at some 
on lage if the proceedings. State and Tax Invest- 
seated Corp. v. Bryce ....... Oe eee See 
atta- a lien claimant knows of the incompetency 
ty i the owner or party in interest, a guardian ad 
tor the incompetent must be appointed in 
to effectively protect the incompetent’s inter- 
ue fore the property subject to the lien is sold 
i é nereunder. State and Tax Investment Corp. v. 
7S c +See 0 ae « bg 66° 01610'4 . ° eeevvees core eese 
le : 5. A. 39:4-50.1 does not violate the constitutional 
ras rements of due process as there is a rational 
chu- cientific basis for the presumption created 
anc : eby which presumption remains subordinate 
ourt ‘ne presumption of innocence. State v. Proto- 
aSSA- WIC oc senrs Soe tee tiara asta oa ano aka io sha alata ners 
ree \ statute which confers jurisdiction to hear crim- 
does matters without indictment and trial by jury 
ation accused waives same does not violate the 
king constituti onal guarantees. State v. Monroe ....... 
law n Ss a strong presumption that statutes conform 
ry with constitution and if the language used 
ih permits of two constructions one rendering the 
ot te valid and the other invalid, the former 
aes : ¢ adopted. State Vv. MONTOE . 2 <...ceebcea ences 
ae 4 ; +, Sec. 19 of the New Jersey Constitution 
nless foes not establish a right in all employees in 
ction naustry to wage economic combat against all 
cpire ‘™pioyers in the industry notwithstanding the 
wil! © choice of the employee-unit immediately con- 
psec : Independent v. Local 680 and Deckers 
ss o Phas Sa dee aaa es eS o -6°U bliss ehane a Aowoe 
sg ree of employees in violation of their right 
wil’ er Art. 1, See. 19 of the N. J. Constitution may 
tea emedied by action for damages as well as by 
pane : . reinstatement with back pay and to forbid 
ha “ rae because of union activity. Independent 
Aye , © Local 680 and Deckers Dairy ...-..-.-..-+--- 
see * Testraint against repetition of untruthful publicity 
: ae OFS NGS offend the Fourteenth Amendment or the 
leas anti-Injunction Act. Independent v. Local 680 and 
eat: Ps rs Dairy . Cote teen e eee eee eee pete e noes 
ire e, Such as N. J. S. 18:14-64.2, requiring vac- 
% --nation and immunization of children before they 
oe can attend public schools or delegating to local 
a ds the power to make such requirement, is 
os d mn the State's police power and does not vio- 
i — the constitutional guarantees of due process, 
pubes : eo Protection or religious freedom. Bd. of Ed. 
oe i: “ountain Lakes BT as ag wise! Sckrmiatares a pha . 
Bucs ~4e process deals with matters of substance and is 
th 2 for reversal of action because of formal 
“j€ctions or procedural niceties having no sub- 


stantial bearing on the ultimate rights of the par- 
®s Bd. of Ed. of Mountain Lakes v. Maas 
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131 





.. 189 


201 


287 


287 


349 


The constitutionality of an ordinance or statute is 
open to attack only by a person whose rights are 
adversely affected thereby. Bd. of Ed. Mountain 
Lakes v. Maas 

The provision of Art. 4, Sec. 7, par. 4, of the N. J. 
Constitution that objects of every act shall be ex- 
pressed in the title thereof, does not apply to re- 
visions, compilations or consolidations of laws. 
Bd. of Ed. v. Hansen 

The imposition of liability without fault does not 
per se violate due process: such liability may be 
imposed under proper circumstances such as where 
the liabilty is imposed as a condition of the ac- 
ceptance of benefits which the obligor is free to 
accept or reject. Bd. of Ed. v. Hansen 

The imposition of absolute liability on parents for 
damage to public school property done by their 
pupil children under R.S. 18:14-51 does not violate 
due process. Bd. of Ed. v. Hansen 

Provisions of municipal ordinance regulating and 
licensing solicitors which fix $25 semi-annual fee, 
require $1000 bond from each solicitor and require 
certificate from doctor in county that applicant 
for license is free from contagious disease are in- 
valid both as an unreasonable burden on inter- 
state commerce and as an invalid exercise of the 
police power. Moyant v. Paramus 

The power to regulate includes the right to charge 
a fee to defray the costs thereof, but the fee must 
not exceed such reasonable costs, and where rea- 
sonable, such regulation does not violate the Com- 
merce Clause of the Federal Constitution. Moyant 
v. Paramus 

Comparison with other license fees imposed may be 
resorted to to prove the unreasonableness of a par- 
ticular license fee. Moyant v. Paramus 

A fixed sum or flat license fee imposed on solicitors 
engaged in interstate commerce is invalid under 
the commerce clause. Moyant v. Paramus 

Discriminatory or unreasonable regulations are an 
invalid exercise of the police power and hence 
invalid under state law, and where the discrimin- 
ation or unreasonableness is against interstate 
commerce, they are invalid under Federal law. 
Moyant v. Paramus 

In determining whether a municipal regulation im- 
poses an undue burden on interstate commerce 
and so is invalid, matter will be considered in 
broader aspects of cumulative effect of such regu- 
lation if imposed by several or all municipalities. 
Moyant v. Paramus .. 

Delegation to police chief 
solicitor’s license if investigation discloses “satis- 
factory character and business responsibility” of 
applicant is minimally sufficient standard to meet 
constitutional requirement of adequate standards 
to guide exercise of delegated authority. Moyant 
v. Paramus 

Where a defendant causes his previous plea and 
sentence to be set aside for lack of jurisdiction, 
such conduct amounts to a waiver of and renders 
unavailable a plea of double jeopardy based on 
that prior proceeding. In re Smigelski 

The New Jersey Constitution guarantees to an ac- 
cused the right to counsel, unless actually waived, 
at every significant stage of the criminal proceed- 
ing. through and including sentencing. Jenkins v. 
State 

Held, in circumstances present, failure to accord de- 
fendant representation by counsel at sentence was 
prejudicial and requires vacating of sentence and 
resentencing after appointment of assigned coun- 
sel. Jenkins v. State se ta enor 

If the court does not inform a defendant of his right 
to have counsel appointed to assist him, his fail- 
ure to request such an appointment will not con- 
stitute a waiver of his right. Jenkins v. State ... 

Waiver of counsel for purpose of plea does not con- 
stitute waiver of counsel for sentencing. Jenkins 
v. State . Se ialave poate e1a Mace aca 

Provisions of N.J.S. 14:15-3, 4 and 5 requiring foreign 
corporations to obtain certificate of authority to 
do business in our state do not constitute a burden 
on interstate commerce from which a foreign cor- 
poration engaged only in interstate business is 
exempted under the Federal Constitution. Eli 
Lilly & Co. v. Sav-On Drugs 

The Constitutional right to compulsory process to 
procure witnesses is the right to issue subpoenas 
and cause them to be served but not of burdening 
the prosecution with the task of securing the at- 
tendance of witnesses for the defendant. State v. 
Jones Arte eee me etree 

Where a prosecutor trys to help a defendant secure 
the attendance of witnesses he does not thereby 
guarantee the production of the witnesses; it is 
sufficient if he makes a bona fide attempt to do 

State v. Jones : ve 

The right to maintain or defend litigation or to 
testify therein is subject to imposition of reason- 
able procedural provisions and sanctions. Kron- 


sO 


and credit provision is that the forum must accord 
the foreign judgment the same degree of credit, 
status and immunity from attack which the judg- 
ment would be accorded in the state where ren- 
dered. Puzio v. Puzio rena see 
Where courts of the rendering state treat a local 
money judgment as impregnable against assault 
on the ground of perjury in the action except on 
motion to the rendering court, full faith and credit 
requires that we do likewise when an action is 
brought on that judgment here, at least in the ab- 
sence of a showing that such motion is pending and 
of a request for continuance here pending its out- 
come. Puzio v. Puzio ... ere Oe 
A defendant in a proper case is entitled to assigned 
counsel who has sufficient ability to insure capable 
representation on appeal and who will in good 
faith and with full vigor undertake that represen- 
tation but the constitution does not guarantee 
that counsel appointed shall satisfy the defendant. 
State v. Rinaldi 
The right to assigned counsel is not the right to 
pick an attorney of one’s own choosing nor to 
select one who will handle the case according to 
defendant’s fancy. State v. Rinaldi 
Held, on facts assigned counsel relieved of assign- 
ment and further counsel not assigned. State v. 
Rinaldi , 


CONTRACTS 
Evidence of surrounding circumstances is not admis- 
sible to show and cannot establish an intent wholly 
inconsistent with the only meaning reasonably 
attributable to the terms as written. American v. 
Dinallo, et als 
Existence of express oral contract by decedent to 
devise property and the terms thereof must be 
established by clear, definite and unequivocal 
proof. Doby v. Williams and Doby 
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No implied promises to pay for services rendered 
between persons living as a family in one house- 
hold will be raised, presumption is they were 
furnished as a gratuity. Doby v. Williams and 
Doby 

The contracts of a member of an unlawful combina- 
tion which are collateral to and independent of 
the unlawful conspiracy, though fulfilling the 
member's purpose, are valid and enforceable; 
only those which impose conditions furthering 
the unlawful purpose are invalid. Loew’s v. Som- 
erville 

There can be no violation of the Sherman Act 
unless there is a conspiracy. Loew's v. Somerville 

An unlawful conspiracy or combination in restraint 
of trade does not prevent its members from selling 
goods or services affected by such combination 
and recovering therefor provided the sale con- 
tract does not require some further activity by the 
buyer in furtherance of the conspiracy. Loew’s 
v. Somerville 

Ordinarily the construction of a written agreement 
is for the court but where its meaning is ambi- 
guous and depends on evidence of disputed ex- 
trinsic circumstances, the meaning is for the jury; 
if however there are no disputed extrinsic cir- 
cumstances, the construction is for the court as 
there is no factual issue. Ackerman v. Citron and 
Larrecq and P.G.I. 

In absence of express words contra, there is a pre- 
sumption that parties to a contract intend te bind 
not only themselves but also their legal repre- 
sentatives. Flicker v. Chenitz, ete. 

Ordinarily a construction contract is rendered unen- 
forceable where performance has been rendered 
illegal by amendment of the zoning ordinance. 
Tremarco Corp. v. Garzia, et als .............. 

Contract calling for reimbursement according to 
terms of another agreement which is to be entered 
into, which latter agreement is never consummated 
and the terms of which are in part uncertain, is 
unenforceable for lack of certainty and complete- 
ness. Fcloss v. Parsippany-Troy Hills 

Action ir quantum meruit may be maintained for 
performance rendered under a contract void for 
uncertainty but recovery may be limited accord- 
ing to the certain terms of the contract. Ecloss v. 
Parsippany-Troy Hills 

The Statutes requiring advance appropriation of 
funds for municipal expenditures are not violated 
by a municipal contract for reimbursement to a 
developer for installing water mains which the 
municipality was obligated to install, particularly 
where reimbursement is to be made from future 
revenues received from the mains. Ecloss v. Par- 
sippany-Troy Hills 

The competitive bidding statutes will not bar action 
in quantum meruit by developer for reimburse- 
ment for installing water mains where the spirit 
of the statutes has not been violated. Ecloss v. 
Parsippany-Troy Hills ............... cane 

While the law tolerates a lesser degree of certainty 
as to terms of a contract in awarding damages 
for its breach as distinct from specific perfor- 
mance, nevertheless its essential terms must be 
established sufficiently to permit reasonable im- 
plications to be drawn as to the performance to 

rendered or it will be unenforceable. Heim, 

SOO GE ER od ciara rk arae neo ee 

If parties intend to be bound by an agreement but 
the agreement is unenforceable because of uncer- 
tainty in terms, defendant has duty to pay for 
whatever value he received from plaintiff's par- 
tial performance regardless of lack of proof of 
bad faith in permitting performance. Heim, et 
als-w. (SHOE, COIS ws i sccwe occscdcwine neuseameaens 

Held, plaintiff vendee under oral agreement for sale 
of tract which agreement is unenforceable be- 
cause of uncertainty has basis for quasi-contract- 
ual recovery of value of improvements made in 
the tract with vendor’s knowledge and consent. 
Heim, et als v. Shore, et als 

A long term installment contract for the sale of 
realty with provision for the vendor to terminate 
the sale in event of default in payments, does not, 
as such, constitute the vendor a mortgagee. Dor- 
man v. Fisher 

An installment contract, intended by the \parties 
to be just that, should not be held a deed-«and 
mortgage. Dorman v. Fisher 

A buyer who rejects title stating only insufficient 
reasons therefore can thereafter assert other de- 
fects as long as there has been no change of posi- 
tion by the seller in reasonable reliance on the 
buyer's apparent disregard thereof. Bertrand v. 
Jones aa 

Ability of seller to perform is a condition precedent 
that is not excused by repudiation by the buyer 
on insufficient grounds, in absence of estoppel. 
Bertrand v. Jones 

Where a written contract is manifestly not intend- 
ed to be complete or is accordingly silent with 
respect to certain essential particulars, parol evi- 
dence is admissible to establish those particulars 
which the parties thought unnecessary to embody 
in the writing, which are not in conflict with its 
terms and which were in fact encompassed in the 
agreement. Varriano v. Miller 

Held, parol evidence was admissible to establish 
dates within which party was to have contract 
rights where written agreement was silent thereon 
and parties had in fact agreed to time limitations. 
Varriano v. Miller 

Held, where reciprocal driveway and water ease- 
ments were given, specific driveway easement will 
not be held unenforceable merely because of un- 
certainty in water easement but indefiniteness in 
water easement will be sought to be clarified and 
rights thereunder specified. Varriano v. Miller .. 


CONTRIBUTION 


While a judgment against joint tort-feasors does not 
of itself affect nor establish their right to con- 
tribution, a judgment in favor of one, where no 
cross-claim was filed by the other, effectively 
bafs any subsequent action for contribution or 
appeal from such judgment by the other. Donofrio 
v. Farr, et als 

Where plaintiffs give a covenant not to sue to one of 
two joint tortfeasors and then recover judgment 
against the second tortfeasor for their full dam- 
ages, the second tortfeasor is entitled to have the 
judgment marked satisfied as to 50% thereof on 
the basis of his right of contribution. Oliver v. 
Russo 

Money judgment for contribution against third party 
improper 
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CONTRIBUTORY NEGLIGENCE 


Contributory negligence involves some breach of 
duty on the part of a plaintiff while assumption of 
risk may involve no fault or negligence but rather 
the undertaking of a risk of a known danger. 
Meistrich v. Casino 

Improper and confusing charge on " assumption of 
risk and contributory negligence warrants new 
trial though jury announced it found defendant 
was not guilty of negligence. Meistrich v. Casino 


COPYRIGHT 
The Right of Renewal - Confusion’s Masterpiece, by 
Samuel M. Hollander and Milton Diamond 


CORPORATIONS 
“In order to render corporate officers personally 
liable for corporate debts for failure to file a 
certificate as to paid in capital as required by 
R.S. 14:8-16 within 30 days after demand or re- 
quest therefor, the request must plainly inform 
the officers what they are to do and when and 
where. Portage v. Reich, et al ................ 
Request to officers that they file “Certificate of Paid 
In Capital” for their corporation, contained at end 
of letter demanding payment of corporate debt 
and threatening suit therefor, is insufficient to im- 
pose liability on the officers under R.S. 14:8-16. 
Sees. a BECOME, GE A eS cess wale 0 0.4 Wile da oases 
The corporate entity cannot be disregarded or 
pierced by the courts in the absence of fraud or 
other manipulation thereby to defeat the ends of 
justice. Ackerman v. Citron and Larrecq and 
Sh CR Se een eS erro ean te eee 
The New Jersey dividend credit rule reaffirmed in 
Sanders v. Cuba is subject to contrary directions 
or provisions which appear clearly in the certifi- 
cate of incorporation. Leeds v. Nevins, et al 
Held, under provisions in certificate of incorporation 
here involved, dividend can be declared to com- 
mon stockholders out of current earnings after 
payment of current preferred dividend and with- 
out payment of cumulative preferred dividend 
credits. Leeds v. Nevins, et al 
A declaration as to the rights of one shareholder 
is not res adjudicata as to other shareholders 
where the action was not a class action. Constantin 
& Co. v. R. P. Holding Corp. 
The contract between shareholders and a corporation 
is found not only in the certificate of incorpora- 
tion but also in the applicable provisions of the 
statute in force at the time of incorporation. Con- 
stantin & Co. v. R.P. Holding Corp. .......... 
Held, on facts, provision in amendment to certifi- 
cate of incorporation that preferred stockholders 
“shall be entitled to receive and the company shall 
be bound to pay” a fixed yearly dividend out of 
net profits, does make such dividends mandatory. 
Constantin & Co. v. R. P. Holding Corp 
Directors’ discretionary control of dividends will 
not be denied in absence of clear and peremptory 
denial thereof in certificate of incorporation or 
by-laws. Constantin & Co. 
Held, on facts, and considering the test laid down 
in Miklos v. International Shoe for jurisdiction 
in personam over a foreign corporation, plaintiff 
was “transacting business’ in this state within 
N.J.S. 14:15-3. Eli Lilly & Co. v. Sav-On Drugs 
Held, foreign corporation maintaining office and 
employees in New Jersey for promotion of sales 
of its products in the state is transacting business 
in the state though it makes no direct sales and ac- 
cepts no orders. Eli Lilly & Co. v. Sav-On Drugs 
Provisions of N.J.S. 14:15-3, 4 and 5 requiring for- 
eign corporations to obtain certificate of authority 
to do business in our state do not constitute a 
burden on interstate commerce from which a for- 
eign corporation engaged only in interstate busi- 
ness is exempted under the Federal Constitution. 
Eli Lilly & Co. v. Sav-On Drugs 
Action under our Fair Trade Act against a non- 
signer is an action on a contract made in New 
Jersey under N.J.S. 14:15-4 which cannot be 
maintained by an unauthorized foreign corpora- 
tion doing business here. Eli Lilly & Co. v. Sav-On 


POT So RR AE are ree aN gh ae eer Ne 
Under N.J.S. 14:15-5, where laws of state of fore eign 
corporation impose greater restrictions on suits 


therein by corporations not authorized to do busi- 
ness in that state than do our laws, those restric- 
tions will be applied te suits by that corporation 
in our courts if it has irnproperly failed to comply 


with N. J. S. 14:15-3. Eli Lilly & Co. v. Sav-On 
SRE RCS Dares cin 6 pe aoe A keene Pike hatin cease eaten on aae See 
Capitalization of the Close Corporation, by Wayne 
RMR eines SVL) iin stig’ SS Ree ONS AS 4 .m.9 oR age 9 ae 
COSTS 


Counsel fees and taxed costs cannot be allowec 
out of a fund in court which belongs to the goverr- 
ment under a federal lien. Textile v. Feldan, et 
mann A902. IEIVEMOL: W.:. 2 nicks cet ees cise 

Injunction will not issue where change in circum- 
stances pending suit makes same unnecessary but 
costs may nevertheless be taxed against the de- 
fendant. N. J. State Bar Ass’n v. Northern N. J 
Bite aAGEOMINURS OE AIS: ow kc Geb. eee esi eesicss 

Held, since mistake causing action for restitution and 
appeal was plaintiff's, plaintiff will pay defen- 
dant’s costs on appeal and taxed costs at first trial 
Great American v. Yellen v. DeRitter 


COUNSEL FEES 
The entire sales price of property sold under court 
order in a partition suit is a fund before the 
court out of which allowance of counsel fees and 
disbursements may be made even though only 
part of the sales price was deposited in court be- 
cause the high bidder was permitted to apply his 
distributive share against his bid. Lipin v. Ziff. . 
In partition action counsel fees will be allowed only 
for service rendered for the benefit of all parties 
and not for those rendered to plaintiffs personally. 
Lipin v. Ziff 
In allocating disbursements and charges between co- 
tenants the court will be governed by the basic 
fairness and justice of the situation. Lipin v. Ziff 
Plaintiffs’ disbursements for brochure and for ap- 
praisal on their behalf disallowed as charge on 
partition sale proceeds. Lipin v. Ziff 
Measure and Allowance of Counsel Fees Reviewed .. 
It is not necessary that a fund be in the actual pos- 
session of the court to allow counsel fees there- 
from; it is sufficient if, in legal contemplation, a 
fund is brought within the control of the court. 
Leeds v. Nevins, et al : 
Attorneys representing stockholders in a class action 
as to dividend payment rights may be awarded 
counsel fees out of the fund from which the divi- 
dends are to be paid. Leeds v. Nevins, et al 


v. R.P. Holding Corp. ¢ 
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As a matter of policy counsel fees should not be 
allowed to the Attorney General for services ren- 
dered in the pursuit of his delegated duty to con- 
cern himself with legal affairs affecting the wae 
interest. In re Linden ..... nase 

Counsel fee application of Attorney General for ser- 
vices rendered on unsuccessful claim that estate 
escheated to State denied. In re Linden .......... 

Where judgment nisi is vacated, the allowance of 
counsel fees and costs provided for therein must 
also be vacated. Iovino v. Iovino .............. 

A wife may not exploit her husband by requiring 
him to pay her counsel fees in a divorce suit which 


she thereafter dismisses. Iovino v. Iovino ...... 
COURTS 
Review of United States Supreme Court’s Work 


Annual Court Holiday Order 
Internal Operations of the United States Supreme 
Court, by Hon. Tom C. Clark 


CREDITORS RIGHTS 
While general creditor may not be entitled to in- 
junction prior to judgment to prevent debtor from 
disposing of property, this principle has no appli- 
cation where creditor can trace funds into specific 


property and claims constructive trust therein 
Fitkin Memorial Hosp. v. Magill 
CRIMINAL LAW 
While it is not error in a criminal case to cross 
examine a defendant as to alleged admissions 
made by him and then in the event of denial offer 


testimony rebuttal to establish those admis- 
sions so as to impeach defendant's credibility, the 
better practice is to present the evidence of such 


on 


admissions on the State’s main case. State v. 
DeRocco ; Siete eee 
On appeal to county court from munici eG court 


Disorderly Persons Law, county 
court jurisdiction is appellate and not original 
City of Passaic v. Passaic County : 

An application for leave to appeal in forma pauperis 
will not be granted where the prisoner seeks only 
reconsideration of issues previously fully peerent- 


conviction under 


ed and determined by the irial and appellate 

courts. State v. Forsythe scprerpobiane 
Issuance of summons and complaint is not year ane 

ment with reference to right to counsel. State v. 


Corbin 


Evidence, even 


where wholly circums iaeitial, is 
sufficient to submit the case to the jury if viewed 
in its entirety and giving the State the benefit 
of all legiti mate inferences therefrom it was such 
that the could properly find the defendant's 
guilt beyond a reasonable doubt. State v. Hall 
Held, proof that defendant riding in truck 
containing stolen goods within 6 hours after 
theft, containing also a loaded gun, and with $20 
in silver in his pocket which approximated amount 
stolen, and gave contradictory and unreasonable 
explanation, sufficient to present case for breaking 
and entry and larceny to jury and sustain con- 
viction. State v. Hall ; 
The granting of a motion to netuolididn indictments 
or for severance is in the Court's discretion and 
where a significant portion of the evidence to be 
adduced is admissible only as to one defendant 
and the probability of harm to the other thereby 
great, the Court should exercise his discretion in 
favor of severance. State v. Hall yee 
Where out-of-court statements of one defendant are 
admitted, it is not sufficient to merely charge they 
are “not binding” on co-defendants: there should 
be a clear instruction that they are to be complete- 
ly disregarded in the case against the co-defend- 
ant. State v. Hall ‘ eos 
While ccmplete failure to give limiting instructi ons 
as to probative force of out-of-court statements of 
a co-defendant be “plain error’, such is 
not the case where circumstances indicate jury 
did not misconceive the probative force thereof 
State v. Hall : : oe ; 
The complaint in the municipal court must contain 
a statement of the essential facts constituting the 
offense charged and it is not enough that defendant 
may have known from his personal knowledge 
what the charge in fact was. State v. Henry 
The County Court, on an appeal from a municipal 
court conviction in a motor vehicle case, has the 
power and the duty to correct by amendment any 
defect in the complaint called its attention 
State v. Henry 
The County Court's power to ) amend a defective | com- 
plaint on appeal in a motor vehicle case is not lim- 
ited by the 30 day limitation period of N.J.S.A. 
39:5-3. State v. Henry : 
Where under the proofs a defendant may be either 
the thief or the receiver of stolen goods, an in- 
dictment charging larceny and receiving in sep- 
arate counts is proper and at the trial the jury 
must be instructed that defendant can be convict- 
ed of one or the other, but not both, or if the evi- 
dence would justify conviction on only one, the 
count relating to the other should be dismissed by 
the court. State v. Coggin Bp Ma te Beene a 
Proof that defendant was found in "possession of 
stolen goods shortly after the theft under circum- 
stances sufficient to warrant a finding that he was 
a criminal receiver of them is s ufficient to sustain 


jury 


Was 


might 


to 


a convictien for siaiieees stolen goods. State v 
Coggin sera ae Tan: 
An appeal to county cour “t after plea of non vult 


or guilty in municipal court does not operate to 
re-open the issue of guilt but is generally confined 
to the matter of sentence. the county court to im- 
pose a new sentence after opportunity to defen- 
dant to make a statement in his own behalf and 
present any information in mitigation of punish- 
ONE. < SEALS: Wi MME 5. op osie es aces odes “- 
An indictment for misconduct in office must set 
forth both the prescribed duty of the office alleged 
to be violated and the facts constituting a breach 
hereof. State..v. CORED: 2 ies ois.cc ose he ee ea es 
Indictment for misconduct in office must set forth 
the duties claimed to have been violated though 
the duties are not prescribed by statute or ordi- 
nance and are easily inferable. State v. Cohen 
Indictment must state facts constituting commis- 
sion of a crime: allegation of facts amounting only 
to suspicious behavior is insufficient. State v. 
Cohen 


619 


119 


259 


259 


259 


259 


286 


to 
co 
for) 


322 


371 


An indictment may in separate courts charge defen- 


dant with each of a series of embezzlements from 
the same master and need not necessarily lump 
them into one count. State v. Thompson 
Jurisdiction of Juvenile and Domestic Relations 
Court over juvenile offenders reviewed. In re 
Smigelski 


Age at time of commission of offense and not age at 
time of apprehension or of disposition of complaint 
is ordinarily the determining factor as to jurisdic- 
tion of the Juvenile and Domestic Relations Court. 
In re Smigelski : 

R.S. 30:4-148 limiting duration of seaibenaiin to ie. 
dentown reformatory applies only to sentences by 
criminal courts and not to commitments by Juve- 
nile Courts. In re Smigelski 

Where a defendant causes his previous plea and 
sentence to be set aside for lack of jurisdiction. 
such conduct amounts to a waiver of and renders 
unavailable a plea of double jeopardy based on 
that prior proceeding. In re Smigelski 

A juvenile committed prior to Jan. 1958 may apply 
to have his commitment altered or amended t 
conform to L 1957 C 220 amending N. J. S. 2A:4-37 
In re Smigelski 


The New Jersey Constitution seiientnee to an ac- 
cused the right to counsel, unless actually waived 
at every significant stage of the criminal proceed- 
ing, — ugh and including sentencing. Jenkins 
W:. tate 5.63.5 SMe UA Cae teere 18 

Held, in circumstances present, failure to wneud de- 
fendant representation by counsel at sentence was 
prejudicia! and requires vacating of sentence an 
resentencing after appointment of assigned counse! 
Jenkins v. State er 

If the court does not inform a defendant of his right 
to have counsel appointed to assist him, his failure 
to request such an appointment will not consti- 

1 waiver of his right. Jenkins v. 

Waiver of counsel for purpose of plea does not con- 
Stitute waiver of counsel for sentencing. Jenkin 









State . 4 


We URNO cvs rangtn he Seceoi eee a 4 


‘Meneses cor 
is sentenc: 
Jen- 


Application to vacate sentence a not 
pus is proper proceeding where claim 
was invalid for violation of right to counsel. 
kins v. 
ate has the right to prove prior convictions of mis- 
demeanors and high misdemeanors, though not o: 
disorderly offenses, to effect a defendant's credi- 
bility ar id may inquire of him to that end. State 
v. Jon Loree ; 

Admission of criminal record of defer dant showing 
convictions of misdemeanors and of lesser offenses 
without objection by defendant, is not error wher: 
court charges jury it is to consider only convic- 
tions of misdemeanors. State v. Jones ..... 

The Constitutional right to compulsory process ti 
procure witnesses is the right to issue subpoenas 
and cause them to be served but not of burdening 

prosecution with the task of securing the at- 

of witnesses for the defendant. Stat: 


the 
tendance 
v. Jones 
Where a prosecutor 





to help a ‘defen dant secur 
the attendance of witnesses he does not thereb: 
guarantee the production of the witnesses; it is 
sufficient if he makes a bona fide attempt to do s 
State VW IOROS oars oie Fee ale eerie by eretiars 
Where the State relies on positive identifica 
defendant by a witness there is no basis for clair 
f withholding material evidence in failing t 
present to jury objects which the witness testifie 
defendant handled or used in the incident involvec 
State v. Jones : 5 
Uncontradicted medical expert. opi nion that defend- 
does not require judgment of ac- 
jury where there is conflicting 
vidence such as lay opinion testimony and othe 
facts indicating sanity. State v. Scelfo ...... f 
Expert testimony as to sanity is subject to the tradi- 
and rity wit! 


trys 


tion o: 


ant was insane 


quit al; issue is for 











tional tests of credibility is on a par 
lay opinior -stimony in hae the Sisal may giv 
each equal weight. State v. Scelfo. ..... 

I etermir mental capaci ty jury is enti tled t 
consider c iduct of accused at time of crime an 
give great weight thereto. State v. Scelfo ; 

Proof of insanity prior to commission of crime doe: 


not shift bi urden of proving sanity to state; burde 

of proof and of going forward with evidence 

insanity remains with defendant. State v. Scelfo é 
Charge at one point that possession of stolen propert: 








one year after stealing is sufficient t 
J y" conviction for receipt of stolen propert: 
is not reversible error where in other parts of 
charge court used statutory term “authorize” con- 


viction and on charge as whole jury could n 
have been misled. State v. Witcher .......... 

N. J. S. 2A:151-41'b) does not attempt to exclusivel: 
specify instruments which may be concealed wea- 
pons but rather to list generic kinds or types of 
instruments which may be considered. State 
= WE IRORCIG. Sie ata ase Etech 

Sawed-off handle end of billi ard cue comes ; with! 
term “billy” in N. J. S. 2A:151-41‘b). State 
Witcher ; bak Gus Bt pS RNR Satan CS ar 

An indictment for larceny may n 
bailee whom the goods were “t 
bailor, as owner. State v. Trunfio . 

Indictment for larceny naming common carrier fro: 
whom the goods were stolen as owner is sufficie: 
and will sustain conviction. State v. 

DAMAGES 

Statements by plaintiff's counsel in summation 
personal injury case that plaintiff deserves “a high 
figure, a high amount in five figures” for his in- 
juries. and that defendant is “a big corporatio: 
worth a lot of money” are improper and prejud:- 
cial and form a basis for error requiring reversa! 
Purpura v. P 

Prejudice from improper suggestions of figures by 
plaintiff's counsel to jury in negligence case arises 
from the possible influence of such statements on 
the minds of the jurors and is not determined by 
whether the jury accepted or rejected the sug- 


so 


from 





Slated. Fe aie cores Pee AGE Rene eae? 4 


Trunfio Le 


S. Elec. & Gas. ... . 


gested figures. Purpura v. P. S. Elec. & Gas ore 


In negligence action. defendant is entitled to show 
any sum plaintiff received in settlement from an- 
other alleged tortfeasor. Sherwood v. Miles and 
PESOS UU? mnie x Ce ere eas He ae San ees 

Where profits to i. preset from the conduct of 4 
business on the premises leased are a factor in the 
lease and in conteinplation of the parties, lessee 
may recover from lessor loss of profits in the even: 
of lessor’s failure to deliver possession. if the ev! 


dence affords a basis for estimating the damages iy 


with reasonable certainty. Hodgson v. Applegate 

Evidence of past operations in the premises subject 
to the lease, or of other similar operations, is ad- 
missible to establish loss of profits from lessor’s 
failure to deliver possession, subject to proper 
precautionary instructions by the court to the jury. | 
Hodgson: v.. AGPIORAte: ion ds isa sceenee wes : 

The “benefit-of-the-bargain” rule may apply as te 
damages in actions for fraud. Hodgson v. Applegate - 

(Continued on next page) 
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age at Damages. Cont'd 
nplaint While the law tolerates a lesser degree of certainty 
Irisdic- as to terms of a contract in awarding damages for 
Court. ts breach as distinct from specific performance, 
teen HY nevertheless its essential terms must be established 
o Bor- | sufficiently to permit reasonable implications to 
ces by be drawn as to the performance to be rendered or 
- Juve- it will be unenforceable. Heim, et als v. Shore. 
‘ Pe is ae ia rama eee rar ori ore gee 285 
eee, te The measure of damages for a broker's placing in- 
"a and " <yrance with an insurer not licensed in the state 
liction S the difference in cost between litigation thereon 
enders sere and in the foreign state and is not the amount 
sed on the loss insured against unless the company is 
agate + solvent or non-existent or litigation in the for- 
appl; eign 1 jurisdiction is not feasible. Gerald v. Universal 370 
ded ti Bot ta rule has no application to a death action 
A:4-37 pecuniary loss to the next of kin. Matthews 
+ .. Nelson : 545 
an ac- In a death action. the use of a formula in computi ng 
saived he pecuniary injury or loss to the next of kin and 
oceed- -he use of the annui ty and mortality tables to cal- 
enkins ilate the present va lue of the loss is  vasroanioreea i. 
ae 4 i may be urged in the opening and summat 
rd de- Matthews Vv Nelson Foe a 
Ser was ner of automobile may be permitted to testify as 
© an value though not an oa under rule per- 
te tee tting such testimony iscretion of court by 
gare: of personal prope of a common class or 
etek general daily use. Rodgers. et als v. Reid <.. 618 
S right ere use of easement has been se ieaais impaired. 
failure junctive relief and not money damages is ap- 
consti- remedy. Liebe: v. Metal 642 
3 fees are not c zable as an item of 
t con- the case vhich incurred. Liebeskind 
enkins 642 
s cor. DEATH ACTIONS 
ntenc: Botta rule has no application to a death actior 
ie ore pecuniary loss to the next of kir Matthews s 
; 4 Nelson : ; wa 545 
f mis- eath action, the use of a formula in computing 
a ‘ pecuniary injury or loss to t € next of kin and 
2 ise of the annuity and mortality tables to cal- 
“stat ate the present value of the loss is permissible 
tate i may be urged in the opening and summation 
thews v. Nelson 545 
owing 
enses DECLARATORY JUDGMENTS 
wher: ratory judgment should not be issued as to 
onvic atters as to Which there is no actual present con- 
oF ersy. Leeds v. Nevins, et al ~ 334 
ess t ties injured in accident are necessary parties in 
poenas tion bet ween two Surance companies for de- 
lening srator , judgment as to the extent of their cover- 
he at- ze of the accident. Ri yyval v. Hartford 571 
Stat: rer is entitled to declaratory judgment before 
cers trial of claim on policy as to whether insured 
securé ~*hed cooperation clause. Pearl v. Watts, et als 630 
ereb: DEEDS 

it is mire ihe ; , : 

dn ce of surrounding circumstances is not ad- 
sible to show and cannot establish an intent 
ae ¥ inconsistent with the only meaning rea- 
Ere bly attributable to the terms as written. Amer- 
ng t in v. Dinallo, et als 26 
stifie DISCRIMINATION 
d1vec Division, Against Discrimination has jurisdic- 
ACE Teak tion hear complaints against and prevent dis- 
‘fend- ination in places of public modation as 
of ac- as employment. Evans Ross 466 
icting juet or meeting rooms « d to the public and 
othe rated as an integral part of a fog ic pee 
cea C are public accommodations within the mean- 
trad:- g of the act. Evans, et al v. Ross 486 
wit 2 proprietor extends hi: » the pub- 
give he must treat all member he public alike 
+s 6 Evans, et al v. Ross 486 
ed t ‘t that the use of a public accommodation may 
P an be procured by contract with the proprietor 
advance and that it can be hired for the exclu- 
does « use of one or more persons does not change 
irder ccommodation from a public to a private one 
ce: of Evans, et al v. Ross 486 
LO)... act makes no distinction between discrimina- 
pert? n as to individuals or as to groups. Evans, et al 
ay t Ross 486 
. tISSALS 
con- © tion can be voluntarily dismissed by a plain- 
i ni ‘iff only in accordance with the provisions of R.R 
ie F +42-l'a) or ‘b) and, where a defendant has en- 
ive €dad an appearance, must be by written stipula- 
we: sig ned by all parties or by written court or- 
es ¢ Margolis v. Clawans , : 143 
Stat cessful plaintiff in a divorce suit may. on mo- 
eee t dismiss the suit and vacate the judgment 
‘ith: t ne up to the entry of final judgm 
te 3 1ér or not defendant has appeared or an- 

F & swered. Iovino v. Iovino Saar 581 

thé Where the successful party in a divorce action va- 
- the ates the judgment nisi before it becomes final, 

a ‘missal of the action should be “with prejudice” 
from inless good cause is shown for a dismissal with- 
cient prejudice. Iovino v. Iovinc 581 

* DISTRICT COURTS 
R rt of the New Jersey Supreme Court's District 
urt Committee NI i 

n i 
high DIVIDENDS 
s in- the New Jersey dividend credit rule reaffirmed in 
atio: Sanders v. Cuba is subject to contrary directions 
jud:- pi ons which appear clearly in the certifi- 
sal 4 e of incorporation. Leeds v. Nevins, et al 334 
a % : inder provisions in certificate of incorporation 
s by involved, dividend can be declared to com- 
rises n stockholders out of current earnings after 
soon ayment of current preferred dividend and with- 
d by Payment of cumulative preferred dividend 
sug- | redits. Leeds v. Nevins. et al 334 

“ “ 
morn 9-called reasonable doubt rule as to proof re- 

ae red in adultery cases has been discarded and 
eg the rule now is that where opportunity and in- 

; c.ination are established. the court will infer guilt. 
of 4 rhere there are two interpretations of the 
| the dence equally consistent with probability. the 
SSEE pretation favorable to scence should be 
vent . but that a finding of adultery is justified 
ev! re the circumstances ere°such as to lead the 
ages guarded discretion of a reasonable and just man 
se. _,*0 that conclusion. Reiss v. Reiss 130 
ject : Stan association in itself in situations “where 

ad- adultery can easily be committed. is strongly prob- 
sor’s , ative thereof. Reiss v. Reiss .............. 130 
oper “4 provision in a divorce decree for support and pay- 
ury ment of future bills of the wife is for the benefit of 
a oe the wife and not for the benefit of the wife's cred- 

s te ‘tors, and does not give such creditors the status 
gate = judgment creditors. Dept. of Mental Health v. 
LISTED ESSE ory a ean Oi eRe HS 359 


A successful plaintiff in a divorce suit may, on mo- 
tion, dismiss the suit and vacate the judgment nisi 
at any time up to the entry of final judgment 
whether or not defendant has appeared or an- 


swered. lIovino. Vv. IOVING .. .....500ccccccesesseneee 581 
Where the successful party in a divorce action 
vacates the judgment nisi before it becomes final, 
dismissal of the action should be “with prejudice” 
unless good cause is shown for a dismissal without 
prejudice. Tovino v. Tovino: .......55255.0<c80c~0% 581 
Where judgment nisi is vacated, the allowance of 
counsel fees and costs provided for therein must 
also be vacated. Iovino v. Iovino ............... 581 


A wife may not exploit her husband by requiring 
him to pay her counsel fees in a divorce suit which ~~ 


she thereafter dismisses. Iovino vy. Iovino ....... 581 
DOMESTIC RELATIONS 
The Juvenile and Domestic Relations Court has jur- 
isdiction over complaints under N. J. S. A. 44:1-141. 
FRCUrat Wrath ves ho hc ia ce eee ee 359 
The fact that the wife deserted is a ‘ complete ‘de- 
fense in a proceeding against the husband under 
N. J. S. A. 44:1-143 but is no defense at all in a 
proceeding under N. J. S. A. 44:1-141. Hewitt v. 
EUCRAUIENNS ira che ce neo dt + kick ade eae Renee 359 


In a proceeding under N. J. S. A. 44:1- 141 it must be 


established by compete evidence not only that 
the relative for whom support is sought is poor. 
but also that he or she is unable to work. Hewitt 


v. Hollahan Sa anant fee 359 
A ht ing as a reasonably prudent man with 

the same income may not be called upon to sharp- 

ly reduce his standard of living to provide sup- 


isband liv 


port under N. J. S. A. 44:1-141 for his erring wife 
Hewitt v. Hollahan ; ; ; 359 
An order directing a veteran pensioner to pay a sum 
towards his family’s support does not invade the 
V.AJs exclusive right to apportion a veteran's 
pension between himself and his family as once he 
receives the funds they are his and available to 
meet his legal obligations Dy ¥.2 376 
The in loco parentis rela ship between a husband 
and a child not his, and his obligation to support 
the child. continues only so long as he means the 
relationship to exist. D. v. D , 376 
The father of an illegitimate daughter who in turn 
is the mother of an illegitimate child is not a 
“grandfather” of such child within the meaning 


of R.S. 44:1-140 and may not be compelled to sup- 
port the child thereunder. Board of Child Welfare 








v: P GF ; 922 
A grandparent who has voluntarily undertaken to 

care for a child must exercise reasonable care in 

so doing. Cwik v. Zylstra ae no ey 559 
Where grandparent knew grandchildren were play- 

ing in vicinity of pail scalding water she had 

drawn and failed to warn them away or of the 


presence of the pail, jury question as to negligence 


is presented when one of the children fell or was 
pushed into the pail. Cwik ZylIstra ; 559 
DRUNKEN DRIVING 
N. J. S. A. 39:4-50.1 does not create a conclusive pre- 


violation of N. J. S. A. 39:4-50 nor of 
where the ble is 0.15°° or more 
but creates only a evidence or 
presumption question of in- 
Proto 


does not violate 


sumption of 
intoxication 
of alcohol. 
a rebuttable 
toxication. State v 
N. J. S. A. 39:4-50.1 the constitutional 
requirements of due process as there is a rational 
and sci basis for the presumption created 
thereby which presumption remains subordinate to 


the presumption of innocence. State v. Protokowicz 


DURESS 
Unlawful ec 
palitv to compel a to donate part of 
the municipality for park purposes 
be sufficient to constitute duress. Gregory 
‘lifton 43 
grant by pl ff é to city for 
voluntary and one made 
resultir from alleged claim that 
hheld if grant 


cj ft 
1 test 


rule of 





entific 


onomic ¢ pu exerted by a munici- 


iana wner 


is lands to 





Held. on facts 
purposes Was 
r duress 
subdivis 


were no 








n’s approval would be wit 

made. Gregory v. Clifton eee 

Where a purchaser of lopment home threatens 
t purposely selected undesirable 
purchaser for the sole purpose of injuring the 
developer's business, such conduct is “wrongful” 

tutes duress if the developer's free will 
is thereby overborne and he is thereby compelled 
to forego his rights. Wolf v. Marlton Corp 

Threat by contract buyer of development house to 
resell to undesirable person unless developer re- 
leases buyer from contract and refunds deposit, if 
believed by developer and feared by him. justifies 
developer in treating contract breached and 
entitles him to recover whatever damages resulted 
therefrom. Wolf v. Marlton Corp 509 

Duress sufficient to excuse performance and consti- 
tute a basis for treating a contract as breached need 

be physical or threats of physical coercion: it 

if it is wron in a moral sense and 

is unreasonably used to induce fear causing one 

to act contrary to his free will. Wolf v. Marlton 


Corp 


EASEMENTS 
Wher 


to e 


a deve 


o resell same to 








ve 


and consti 


509 


as 





it sufficient 





509 


reservation 
hance other 
easement appurtenant and 
gross was intended. Americar 
If doubt exists, an easement 
purtenant and not in gross 


+ 
et 


operates 

it is deemed 

not an easement in 
Dinallo, et als 

is presumed to be ap- 
American v. Dinallo. 


tiraliv 
turaily 





lands of the grantor, 


an 





26 





als 26 

Held. reservation 
the land” and de 
servicing “the lands now owned by grantors.” per- 
mits only finding that easement appurtenant 

intended and bars extension to lands not then 

owned by grantors. American v. Dinallo, et als 

Where drain pipes were connected to drainage bed 
or sy sten under servient lands and deed reserved 
right “to have and maintain arei nage pipes as they 
now exist. the above described premises” re- 
servation properly construed to include easement 
for drainage system such as existed at time of re- 
servation. Liebeskind v. Meta 

Where exact nature and extent of 
for which easement exists and 
stroyed by defendant. cannot be 
proper for court to order defendant to provide 
adequate drainage system”. Liebeskind v. Metal.. 

Where use of easement has been seriously impaired. 
injunctive relief and not money damages is ap- 
propriate remedy. Liebeskind v. Metal 

Held. where reciprocal driveway and water ease- 
ments were given, specific driveway easement will 
not be held unenforceable merely because of un- 
certainty in water easement but indefiniteness in 
water easement will be sought to be clarified and 
rights thereunder specified. Varriano v. Miller 


“run with 
system as one 


wer easement to 


ing the sewer 
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pH ie 642 
drainage system 
which was de- 
established, it is 
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EDUCATION 
N. J. S. A. 18:14-64.2 does not require the local board 
of education to exempt children from immuniza- 
tion when objection is made on religious grounds 
but permits the board to do so in its discretion. 
Bd. of Ed. of Mountain Lakes v. Maas 


ELECTIONS 
Where a direct nominating petition contains one or 
more forged signatures known by some of the af- 
fiants, who are also the candidates, to be false, the 
petition is invalid though the number of authentic 
signatures thereon exceeds the statutory icin sh 
ment. McCaskey v. Kirchoff 
R.S. 19:13-7 requires that all five affiants to a direct 
nominating petition witness all the signatures to 
the petition. McCaskey v. Kirchoff 
Referendum questions placed on the ballot. under 
R.S. 19:37-1 must relate to action which the mun- 
icipality itself has the authority to undertake; the 
municipality has no right to seek the voters advice 
as to whether to do an act which it has no power 
to do. Santoro v. South Plainfield 
Referendum questions must be given the meaning 
that the average voter would give to them. San- 
toro v. South Plainfield 
ESCHEAT 
The State cannot escheat the value of unredeemed 
trading stamps where acquisition of a minimum 
number by an individual holder is a condition 
precedent to redemption without establishing that 
the holders of the unredeemed stamps individually 
held the required minimum. State v. Sperry & 
FROIGHINSOM: ai 5 oc es want eee ees a careers 
In an escheat action the State's rights are no greater 
than those held by each of its predecessors in in- 
terest whose righis it seeks to escheat. State v. 
Sperry & Hutchinson 
The State cannot, by means of covlannk 
inchoate or contingent right into a choate or 
right. State v. Sperry & Hutchinson 
Where the individual rights which the State seeks 
to escheat are non-transferable and individually 
unenforceable, the State may not aggregate same 
to establish an enforceable right unto itself. State 
v. Sperry & Hutchinson care 
In escheat action where exact amount of claim or 
rights involved cannot be established, a percentage 
ratio which is not excessive may provide a valid 
measure of liability. State v. Sperry & Hutchinson 
ESTATES 
Existence of 
devise property 
established by 


‘ 
{ 


convert an 
vested 


by decedent to 
and the terms thereof must be 
clear. definite and unequivocal 
proof. Doby v. Williams and Doby : ; 
An agreement between husband and wife, made 
during the pendency of a divorce and approved by 
the court and embodied in the divorce decree, 
whereby the husband agrees to pay the wife fixed 
sums weekly during her lifetime in lieu of ali- 
mony and support is enforceable against the hus- 
band’s estate after his death but remains subject 
to the court's power to modify same. Flicker v. 
Chenitz, etc scsuhsrcr chat aid a oe se la's 
An administrator C.T.A. has no power to maintain 
an action to enforce a contract made by his deced- 
ent for the benefit of a third party where no as- 
would come into the estate and no benefit 
could come to the estate thereby. Drewen, etc. v 
Bank of Manhattan, etc. 
An administrator C.T.A. has only the powers and 
duties conferred on him by law which in general 
are to administer the estate by collecting assets. 
apse debts and making distribution according to 
law. Drewen, etc. v. Bank of Manhattan, etc. 
Counsel fee application of Attorney General for 
services rendered on unsuccessful claim that estate 
escheated to State denied. In re Linden 
Where the estate is solvent and payment of a debt 
due the estate is not necessary for payment of 
decedent's debts or administration expenses, the 
legatee has power to grant an extension of time to 
pay the debt due the estate. Nazzaro v. Nazzaro 
Held, on evidence offered, especially in view of plain- 
tiff-executor’s election under the Dead Man's Act 
not to testify. court was justified in construing the 
evidence favorably to defendant. Nazzaro v. 
Nazzaro 


express oral contract 


sets 


ESTOPPEL 

Ordinances are not repealed by inaction nor is en- 
forcement of a regulatory measure estopped by 
mere prior general failure to compel compliance 
Kennedy, et als v. Newark 5. ene 

A buyer who rejects title stating only insufficient 
reasons therefore can thereafter assert other de- 
fects as long as there has been no change of posi- 
tion by the seller in reasonable reliance on the 
buyer’s apparent disregard thereof. Bertrand v. 
Jones 

Ability of seller to perform i is a “condition precedent 
that is not excused by repudiation by the buyer 
on insufficient grounds, in absence of estoppel. 
Bertrand v. Jones 


EVIDENCE 
In absence of evidence contra a foreman in charge 
is presumed to have authority to admit a guest of 
an employee as a licensee of the employer and 
burden is on employer to prove contra. “oe 
J. Jay, et als 
The burden of establishing | a fact or circum stance 
is on the party relying thereon. ers v. I. Jay, 
et als 
Evidence of surrounding circums stances is ‘not admis- 
sible to show and cannot establish an intent wholly 
inconsistent with the only meaning reasonably 
attributable to the terms as written. American v. 
Dinallo, et als a 
The “Dead Man’s Act” does not bar te stimony by a 
third party defendant who has improperly been 
brought in as a party. Doby v. Williams and Doby 
The “Dead Man’s Act” does not bar testimony by a 
spouse of a party or by a witness merely because 
the witness will benefit by receipt of his testi- 
mony. Doby v. Williams and Doby 
Existence of express oral contract by decedent to 
devise property and the terms thereof must be 
established by clear, definite and unequivocal 
proof. Doby v. Williams and Doby 
The adequacy or inadequacy of the number of life- 
guards supplied at a commercial swimming facility 
should be based on expert testimony as to stand- 
ards of operation in the absence of any specfic 
regulation referable thereto. Bunicontra v. Duval 


(Continued on next page) 
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Evidence, Cont’d 
The rule that an adverse inference may be drawn 
from failure of a party to call a witness or wit- 
nesses pertains only to specifically identifiable 
witnesses who could testify to specifically identi- 
fiable facts or testimony and does not apply merely 
because defendant rested at the close of plaintiff’s 
case. Meistrich v. Casino 
Credibility may not be impeached by cross-exam- 
ination to show depravity or specific misconduct 
other than convictions of crime. State v. Arbus .. 
In paternity action cross-examination designed to 
show defendant's libido as tending to prove his 
paternity is improper and prejudicial and requires 


BEVEUSAL. SSUBEP V.PASDUB ccs one 6c o Sind nibs Gn seen 
Federal Uniform Evidence Rules, by Charles W. 
~ OTT SE SOURS serch acl Pee Ai nel 6 cee tt Sant oo, A eg 


It is within the trial court’s sound discretion to ad- 
mit evidence of systems of care employed in 
similar situations not to establish the system re- 
quired but for the limited purpose of indicating 
the techniques which might have been employed 
Spencer v. Recreation Commission, et als ; 

Impeachment of Witnesses: Common Law Principles 
and Modern Trends, by M. C. Slough 

Evidence of past operations in the premises subject 
to the lease, or of other similar operations, is 
admissible to establish loss of profits from lessor’s 
failure to deliver possession, subject to proper 
precautionary instructions by the court to the jury. 
Hodgson v. Applegate 

Circumstantial evidence in a civil case sufficient to 
meet the burden of proof need not establish the 
tendered hypothesis to a certainty; it is sufficient 
if it is such as to demonstrate the tendered hypo- 
thesis is grounded in a preponderance of the prob- 
abilities according to the common experience of 
mankind. Miller, etc. v. Camden Fire, et als .. 

Report of Committee on Evidence of the Essex 
County Bar Association 

Scientific evidence as to velocity of wind or volume 
of rain or the like is not a sine qua non to the 
defense that a storm caused the injury and was an 
Act of God; such defense may be established by 
descriptive testimony of lay witnesses. Leone, 
et al v. Rutt’s Hut 

Where out-of-court statements of one defendant are 
admitted, it is not sufficient to merely charge they 
are “not binding” on co-defendants: there should 
be a clear instruction that they are to be com- 
pletely disregarded in the :ase against the co- 
Merentant, ssunte VW. BEAM 66s sce cscs be ede 

Appellate Court may take judicial notice of the rec- 
ord of a prior proceeding but the better practice 
is to offer it in evidence as an exhibit at the trial 
or to include in the appendix so much thereof as 
may be material to the issues raised. Township of 
Brick, et als v. Point Pleasant Manor, et als 

In escheat action where exact amount of claims or 
rights involved cannot be established, a percentage 
ratio which is not excessive may provide a valid 
measure of liability. State v. Sperry & Hutchinson 

The Impartial Medical Expert Plan, by Alexander 

» Avidan ..... 

State has the right to prove prior convictions of 
misdemeanors and high misdemeanors, though not 
of disorderly offenses, to effect a defendant's cred- 
ibility and may inquire of him to that end. State 
v. Jones 

Admission of criminal record of defendant showing 
convictions of misdemeanors and of lesser offenses, 
without objection by defendant, is not error where 
court charges jury it is to consider only convictions 
of misdemeanors. State v. Jones 

Where the State relies on positive identification of 
defendant by a witness there is no basis for claim 
of withholding material evidence in failing to 
present to jury objects which the witness testified 
defendant handled or used in the incident involv- 
ed. State v. Jones ; 

The right to maintain or defend litigation or to testi- 
fy therein is subject to imposition of reasonable 


procedural provisions and sanctions. Kronmiller 
SAARI Eee he Oe eter ara ie UI notin armas ae 
Held, on evidence offered, especially in view of 


plaintiff- executor’s election under the Dead Man’s 
Act not to testify, court was justified in constru- 
ing the evidence favorably to defendant. Nazzaro 
v. Nazzaro 
Expert opinion testimony 


based on examination of 


photographs is admissible. Ginnelly v. Continental 5 


In action for restitution of loss allegedly mistakenly 
paid under fire policy. it was error to exclude evi- 
dence of company practice in processing claims 
which might explain the error and of trade cus- 
tom in presenting claims to adjustors which might 
have obviated it, even though policy provided it 
was to be governed only by terms and provisions 
therein contained. Great American v. Yellen v. 
DeRitter 

Statements in hospit tal record history as to cause “of 
injury are only admissible to establish causal 
connection if supplied or made by the patient so 
as to come within the treating physician or res 
gestae rule. Kasiski v. International 

Violations of an ordinance germane to the hazard 
involved have the same evidential force in per- 
mitting an inference of negligence as violations 
of a statute. Rodgers, et als v. Reid . 

Within limitations, the existence of a condition at 
one time will sustain an inference that it contin- 
ued to a later time and the value of such inference 
is. for the finder of the facts, under control of the 
court. Rodgers, et als v. Reid .. 

Held, on facts, there was no error in permitting jury 
to Getermine likelihood of continuance of condi- 
tion in Dec. that existed in May. Rodgers, et als 
v. Reid 

Owner of automobile may be permitted to testify as 
to value though not an expert, under rule permit- 
ting such testimony in discretion of court by owner 
of personal property of a common class or in gen- 
eral daily use. Rodgers, et als v. Reid 

While hospital records are generally admissible in 
support of defense of insanity, exclusion is not 
reversible error where the records merely mem- 
orialize facts testified to by the doctors at the trial 
and contain inadmissible history detrimental to 
defendant. State v. Scelfo ....................-- 

Testimony of prior convictions is admissible in a 
criminal cause for the purpose of affecting the 
defendant's credibility where he takes the stand 
and if he admits such prior convictions the State 
may further cross-examine concerning any fact 
age the record of conviction would show. State 

Witcher 

The Use of Hospital and Other Records in Negli- 
gence Cases, by Harvey G. Stevenson 

Where a written contract is manifestly not intended 
to be complete or is accordingly silent with respect 
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to certain essential particulars, parol evidence is 
admissible to establish those particulars which the 
parties thought unnecessary to embody in the 
writing, which are not in conflict with its terms 
and which were in fact encompassed in the agree- 
ment. Varriano v. Miller 
Held, parol evidence was admissible to establish 
dates within which party was to have contract 
tights where written agreement was silent thereon 
and,parties had in fact agreed to time limitations. 
Varriano v. Miller 


EXECUTION 

While an order for alimony or maintenance does 
not have the attributes of a final judgment and no 
execution can be issued thereon, a judgment for 
arrearages of alimony or maintenance when dock- 
eted in the clerk's office has, by virtue of N. J. S. 
2A:16-18 all the attributes of a judgment at law 
and execution can issue thereon. Weiser v. Weiser 

In general courts have power to control their own 
judgments and the manner of enforcement thereof. 
Weiser v. Weiser . 

The Chancery Division has power in matrimonial 
cases to limit the manner and method of collecting 
arrearages of alimony or maintenance which it ad- 
judges due. Weiser v. Weiser .. 2 


FAIR TRADE 
Action under our Fair Trade Act against a non- 
signer is an action on a contract made in New 
Jersey under N. J. S. 14:15-4 which cannot be 
maintained by an unauthorized foreign corpora- 
tion doing business here. Eli Lilly & Co. v. Sav- 

On Drugs 


FALSE IMPRISONMENT 

The gist of an action for false imprisonment is un- 
lawful detention, without more; the essential ele- 
ment being constraint of the person without legal 
justification. Cannon v. Krakowitch, et als 

Where police officers apprehend a person without a 
warrant for the purpose of investigating whether 
he was a disorderly person he may be detained 
only so long as is reasonably required to bring him 
before the nearest magistrate and procure a war- 
rant, and detention beyond such time without so 
doing constitutes false imprisonment. Cannon v. 
Krakowitch, et als ‘ 

Detention of plaintiff by police without Ww arrant for 
3 to 4 hours, on suspicion of being a disorderly 
person, without making of complaint and bringing 
him before magistrate, held on facts false impris- 
onment as matter of law. Cannon v. Krakowitch, 
et als 


FEDERAL LIENS 

A federal tax lien filed after the filing of lis pend- 
ens in a mortgage foreclosure action is cut off and 
discharged as a lien on the lands by the foreclosure 
judgment. Puritan Dairy v. Christoffers ..... 

The filing of a lis pendens in a mortgage forelosure 
action is as effective to cut off subsequently filed 
federal liens as any other liens. Puritan Dairy v. 
Christoffers 

A federal lien is valid from the date of its filing and 
the rights of a subsequent assignee of the lien 
debtor, though he be an assignee for a valuable 
consideration, are subject and subordinate to the 


government's lien. Textile v. Feldan, et al and 
US. AS anieevenor oo oes on eesas wees coelnnaieels 
Counsel fees and taxed costs cannot be allow ed out 


of a fund in court which belongs to the govern- 
ment under a federal lien. Textile v. Feldan, et al 
and U. S. A,, intervenor 
FEES 

The court has no power to make allowances to an 
arbitrator or reporter for services in the arbitra- 
tion; this is a matter of contract between them and 
the parties. Carpenter v. Bloomer ; 


FIDUCIARIES 
Where one party, having superior knowledge, mis- 
represents material facts to another, or fails to 
reveal material facts which he is under a duty to 
reveal, and thereby induces such other party to 
enter into an unconscionable bargain, such con- 
duct constitutes fraud for which equity will grant 
relief, irrespective of whether a dominant rela- 
tionship existed. Hansen v. Janitschek Pris 
A partnership gives rise to mutual obligations of 
loyaity, fidelity and disclosure between the part- 
ners. Hansen v. Janitschek 


FORECLOSURE 
A federal tax lien filed after the filing of lis pendens 
in a mortgage foreclosure action is cut off and dis- 
charged as a lien on the lands by the foreclosure 
judgment. Puritan Dairy v. Christoffers 
The filing of a lis pendens in a mortgage foreclosure 
cetion is as effective to cut off subsequently filed 


federal liens as any other liens. Puritan Dairy v. 
Christoffers .. 
Notice Re Mortgage Foreclosures ‘and Federal Liens 
FRAUD 


A false representation is one of the five elements 
necessary to an action at law in deceit. Columbia 
v. Jacobsen x 

Representations of objectives, desires and hopes are 
not representations of results to be accomplished 
and do not form the basis of an action for deceit 
if not accomplished. Columbia v. Jacobsen 

A University’s representations that it seeks to instill 
wisdom and other qualities in its students is not a 
representation that it could or would teach those 
qualities. Columbia v. Jacobsen . : 

The “benefit-of-the-bargain” rule may apply as to 
damages in actions for fraud. Hodgson v. Applegate 

Where one party, having superior knowledge, mis- 
represents material facts to another, or fails to 
reveal material facts which he is under a duty to 
reveal, and thereby induces such other party to 
enter into an unconscionable bargain, such con- 
duct constitutes fraud for which equity will grant 
relief, irrespective of whether a dominant rela- 
tionship existed. Hansen v. Janitschek 

A partnership gives rise to mutual obligations of 
loyalty, fidelity and disclosure between the part- 
ners. Hansen v. Janitschek 

One found guilty of fraud is estopped from using 
laches as a defense. Hansen v. Janitschek 


GOVERNMENT 
The power to appoint Legal Assistant Prosecutors, 
as the power to appoint other personnel of a Pros- 
ecutor’s office, is in the Prosecutor, not the County 
Board of Freeholders. Cetrulo v. Byrne, et al ... 
Appointments of Assistant Prosecutors or Legal 
Assistant Prosecutors are at the pleasure of the 
Prosecutor, expire with the expiration of his term 
or when he is superseded, and are not within the 
protection of the Veteran’s Tenure Act. Cetrulo 
v. Byrne, et al 
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In the absence of fraud or malice administrative 
officials who are called upon to exercise their 
judgment in behalf of the public are immune from 
civil liability for such exercise. Bedrock v. Brews- 
ter v. Goodkind 

Highway Department Engineers are immune from 
civil liability for directing extra work to be done 
deemed by them to be necessary for safety. Bed- 
rock v. Brewster v. Goodkind .................. 


GOVERNMENT EMPLOYEES 
R.S. 40:46-34 providing for back pay to employees 
wrongfully discharged applies only to municipal 
employees and does not apply to political bodies 
like the Passaic Valley Sewerage Commission. 
Miele v. McGuire 


HUSBAND AND WIFE 

Effect of subsequent marriage on tort claim, Case 
Lc) Ce iA ae hh ianera ene he moanth Ge iy en Ge AO ACP Re ram cote 2! 

An agreement between husband and wife, made 
during the pendency of a divorce and approved by 
the court and embodied in the divorce decree, 
whereby the husband agreed to pay the wife fixed 
sums weekly during her lifetime in lieu of alimony 
and support is enforceable against the husband’s 
estate after his death but remains subject to the 
court’s power to modify same. Flicker v. 
MZ, ele. .. 

A husband continues liable, under his common law 
obligation to support his wife, notwithstanding 
ner insanity, for necessaries supplied to her by 
third persons, including charges of a hospital to 
which she is confined. Dept. of Mental Health v. 
Mullins 

A husband continues liable under his common law 
obligation to support his wife notwithstanding her 
insanity, for necessaries supplied to her by third 
persons, including charges of a hospital to which 
she is confined. Dept. of Mental Health v. Mullins. 

As between husband and wife, interest is not allow- 
able during the continuance of the marriage rela- 
tion unless it was specially stipulated for, except 


Chen- 


possibly where there was a fraudulent conversion 


of one’s money. Lohmann v. Lohmann ........... 
Where property is held in cotenancy by husband and 
wife and the husband has without fraud appropri- 
ated to his own use the rents, issues and profits 


therefrom, he should not be charged with interest 


on the wife’s moneys withheld. Lohmann v 
LW a) ots 0%: 0) 7 ee ee ae eerne Henman ers om Mee oe 
Rents, issues and profits of business premises held 


by the entirety are owned by husband and wife 
as cotenants. Lohmann v. Lohmann 
A wife is not entitled, without her husband's con- 
sent, to help herself to such sums of his money as 
she might feel entitled to as support. Lohmann 
v. Lohmann 


INCOMPETENTS 

N. J. S. A. 30:4-80.3 creates a lien which when filed 
constitutes a judgment of the County Court upon 
which execution can issue. State and Tax Invest- 
ment Corp. v. Bryce ee 

Where a lien claimant knows of the incompetency 
of the owner or party in interest, a guardian ad 
litem for the incompetent must be appointed in 
time to effectively protect the incompetent’s in- 
terests before the property subject to the lien is 
sola thereunder. State and Tax Investment Corp 
v. Bryce NA rweriet BA ea eine ine 


INDEMNITY 
The standard “save harmless” clause in a partner- 
ship agreement relates only to indemnity for ac- 
tions by third parties against a partner and not to 
actions between the partners. Hansen v. Janitschek 


INDEPENDENT CONTRACTORS 

A person who engages an independent contractor to 
do work for him is ordinarily not liable for the 
negligent acts of the contractor in performing the 
contract unless ‘a’ the person retains control of 
the manner and means of doing the work or (b) 
he engages an incompetent contractor or (c) the 
activity contracted for is “inherently dangerous’ 
or “ultra hazardous”. Majestic v. Toti and Parking 
Authority ; 

Reservation of right to supervise work to see it is 
done according to contract and specifications is nov 
retention of control over manner of doing the work 
so as to make contractee liable for negligence of 
independent contractor. Majestic v. Toti and Park- 
ing Authority 

Whether financial responsibility of indepe ndent con- 
tractor to respond in damages for tort claims is 
an element of competency of contractor, not de- 
cided. Majestic v. Toti and Parking Authority 

A landowner who retains an independent contractor 
to do work which he should recognize as necessar- 
ily involving a peculiar risk of harm to others 
unless special precautions are taken is liable if 
the contractor negligently fails to take those pre- 
cautions. Majestic v. Toti and Parking Authority 
landowner is liable for the negligence of an inde- 
pendent contractor performing a contract for work 
inherently dangerous. Majestic v. 
ing Authority 

Held, where building in busy, built up section of city 
is being demolished, whether work is inherently 
dangerous or involves a peculiar risk of harm to 
others unless special precautions are taken so as 
to make owner liable for negligence of independ- 
ent contractor, is jury question. Majestic v. 
and Parking Authority : 


INDIGENT DEFENDANTS 

A defendant in a proper case is entitled to assigned 
counsel who has sufficient ability to insure cap- 
able representation on appeal and who will in 
good faith and with full vigor undertake that 
representation but the constitution does not guar- 
antee that counsel appointed shall satisfy the de- 
fendant. State v. Rinaldi 

The right to assigned counsel is not the right to pick 
an attorney of one’s own choosing nor to select 
one who will handle the cases according to de- 
fendant's fancy. State v. Rinaldi 

Held, on facts assigned counsel relieved of assign- 
ment and further counsel not aisecueel State v. 
Rinaldi ae era . 


INJUNCTION 
An owner of property is entitled to enjoin a use of 
another's lands which constitutes a private nuis- 
ance to the former. Sans v. Ramsey 
In determining whether a defendant's use of his 
lands constitutes an enjoinable private nuisance, 
recognition of the reciprocal right of each owner 
to a reasonable use and a balancing of the conflict- 
ing interests is required. Sans v. Ramsey 
Injunction enjoining continued use of golf tees in 
present location affirmed on facts. Sans v. Ramsey 
(Continued on next page) 
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rative Injunction, Cont’d 

their Injunction will not issue where change in circum- 
from stances pending suit makes same unnecessary but 
— costs may nevertheless be taxed against the de- 
eee a fendant. N. J. State Bar Ass'n v. Northern N. J. 
from Mtg. Associates, et als ........--..-..5. Regee teas 
— The Anti-Injunction Act does not bar an injunction 


‘against picketing unless a labor dispute exists and 
% even then does not bar such restraint against 
picketing for an unlawful purpose. Independent 
y. Local 680 and Deckers Dairy 
















































vob T 2 Anti-Injunction Act protects peaceful picketing 
odies only as a mode of publicizing a cause and it re- 
ssion mains for the judiciary to determine when it may 
be employed for more than communication, Le. as 
a coercive economic weapon and when it must 
yield to the right of others to be protected from 
Case coercion. Independent v. Local 680 and Deckers 
: 29, + PoQiCy soe e eer aiia o inete, nGiaw sienna Ah arene em wales eke 
nade A restraint against repetition of untruthful publicity 
d by does not offend the Fourteenth Amendment or the 
cree, Anti-Injunction Act. Independent v. Local 680 and 
fixed TincicaneePiEW. oasis cacos ésanck wa enna ree ona 
nony While the more acceptable practice in seeking an 
and’s nterlocutory injunction is by motion and briefs 
» the ier RR. 4:67-3 where no temporary restraint or 
hen- ‘ial directions for service are sought, proceed- 
ieee’) ing by order to show cause returnable on short 
law date does not violate defendant's rights where she 
ding had ample opportunity to be heard and court con- 
pr by sidered the situation presented exceptional cir- 
il to cumstances. Bd. of Ed. of Mountain Lakes v. Maas 
hv. 
Brae SANITY 
law yntradicted medical expert opinion that defendant 
her nsane does not require judgment of acquit- 
hird issue is for jury where there is conflicting 
hich dence such as lay opinion testimony and other 
ns.. 35 ts indicating sanity. State v. Scelfo ..... sian 
low - Expert testimony as to sanity is subject to the tradi- 
ela- nal tests of credibility and is on a parity with 
cept 1y opinion testimony in that the jury may give 
sion each equal weight. State v. Scelfo ............. 
eae determining mental capacity jury is entitled to 
and nsider conduct of accused at time of crime and 
pri- give great weight thereto. State v. Scelfo ........ 
ofits Proof of insanity prior to commission of crime does 
rest t shift burden of proving sanity to state: burden 
Vv f proof and of going forward with evidence of 
sais ieowen insanity remains with defendant. State v. Scelfo 
1eld 
vife INSURANCE 
aio! tebe y » automobile liability policy in omnibus clause 
-on- efines insured as named insured and anyone using 
y as hicle with permission of named insured but 
ann tinues “the insurance ... does not apply . . 
52) y employee with respect to injury... of an- 
- employee of the same employer injured in 
course of such employment in an accident 
led rising out of the maintenance or use of the auto- 
pon ybile in the business of such employer”, policy 
est- erage does not extend to employee of named 


2 sured who in use of the auto for named insured. 








jures fellow employee in course of his employ- 

ad nent. Cutone v. Massachusetts Bonding nee 

1D Vhether holding in Maryland v. Manufacturers as 

in- meaning of exclusion clauses renders such 

1 13 lauses inapplicable to injury of employee of 

13° aimed insured by fellow employee not decided 
28 itone v. Massachusetts Bonding 


vision in delineating coverage in standard fire 
si rance policy that insurer’s liability is to the 
pol xtent of cash value of the property at time of loss 
va it t exceeding cost of repair or replacement 
j terial of like brand and quality “... with- 













vek 5 ms : : 
owance for any increased cost of repair or 
ynstruction by reason of any ordinance or law 
to egulating construction or repair “ does not 
the xclude liability for a constructive total loss where 
the nicipal ordinance bars “restoration” or “repair” 
of e property which could otherwise have been 
‘b) ed or restored; such provision relates only 
‘he ‘reased cost of repairs. Feinbloom v. Camden 
1s’ absence of a contrary provision in the policy, 
ng by reason of public regulations rebuilding is 
hibited the loss is total though some portion of 
ig building remains which might otherwise have 
roi available in rebuilding. Feinbloom v. Camden 
rk exclusion excluding liability for “loss by fire 
of caused by ... order of any civil authority .. .” 


‘ke does not exclude liability for loss caused by ordin- 
= e barring reconstruction after a fire resulting 
m other causes. Feinbloom v. Camden 

































n= 
# ppraisal provision in fire policy does not contem- 
le- late submission to appraisers of questions of law 
i their award does not bar claim of constructive 
me total loss where they fixed amount of partial loss 
pa _ Membloomiiv Camaeny ooo. sci stvivies esos Reraee's 
rs ‘he fact that property was intentionally burned by 
if the insured’s agent does not defeat a recovery on 
-e- the policies where the insured was not implicated 
25° in the act. Miller, etc. v. Camden Fire, et als ..... 
ee in insured corporation cannot recover for a fire loss 
rk ‘here the incendiarist owns all or practically all 
le f the stock of the corporation, or is in exclusive 
os nanagement of the corporation, or is a principal 
ty stockholder and cominated the company’s affairs 
ly or where the insured was actually a partnership 
to perating under the guise of a corporation and the 
as incendiarist was one of the partners. Miller, etc. v. 
d- _ Camden Fire, et als .... ge ere 
ti ‘alure of an officer of an insured corporation to 
33 ort a fire will bar recovery by the corporation 
ts loss in those situations where recovery would 
e barred if the officer were the incendiarist 
od ler, etc. v. Camden Fire, et als .............. 
p- ity policy provisions generally fall into two 
in categories: those insuring against disability to 
at €ngage in the insured’s specific usual occupation 
and those insuring against disability to engage in 
a a.. occupations for which the insured may be rea- 
.. 60 5 Senably suited. Dittmar v. Continental ........ 
*k *o:lcy provision for payment for disability prevent- 
ct insured “from engaging in each and every 


e- occupation or employment,” is one insuring against 

eral disability, that is. inability to engage in 

occupations which insured might reasonably 

v. - . De expected to pursue. Dittmar v. Continental 

6 ‘rovision in policy requiring general disability to 
€ngage in any occupation does not require a state 
of helplessness; it is sufficient if insured is unable 








“ to perform all the substantial and material acts of 

15: his present business and any other business or 
- occupation he might reasonably be expected to 
. Pursue. Dittmar WW; GOMMMOMES! 2.5 6 dc0 coe yee ccs: 
. Yact that insured continues to earn an income from 
.. his business or is able to perform limited man- 

133 4gerial and supervisory functions therein does not 


* Recessarily preclude recovery for general total 
158 disability; basic test is whether insured could ob- 

tain employment in the open labor market. Ditt- 
mar v. Continetal 
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Where application for insurance provides that any 
policy issued thereon shall not be effective until 
policy has been delivered and first premium paid, 
and policy thereafter delivered specifies an earlier 
date as the date from which coverage and the first 
policy year begins, an ambiguity arises which 
should be construed in favor of the insured so that 
the anniversary date and premium payment dates 
run from the actual effective date (delivery of 
policy and payment of lst premium) and not from 
the earlier date stated in the policy. Kampf v. 
Franklin Life 

The pro rata clause in the standard fire insurance 


policy applies to and includes a fire policy cover- ~ 


ing the same property but which is suspended by 
reason of vacancy of the property beyond the per- 
iod allowed therein. Ekelchik v. American 
The pro rata clause in the standard fire insurance 
policy encompasses all policies which cover the 
same peril which produced the loss though a par- 
ticular policy was suspended because of breach of 
a condition in the policy. Ekelchik v. American .. 
The omnibus clause in an automobile liability policy 
defining the insured is to be given a liberal inter- 
pretation to effectuate the public policy of afford- 
ing injured persons protection. Costanzo v. Penn- 
sylvania as 
When permission is given for the use of the car, a 
more extended use than that expressly permitted 
will be covered and it is immaterial that the oper- 
ator may have deviated from the intended route or 
use cr from the owner's instructions. Costanzo 
v. Pennsylvania ba 
Held. use of car by son who had permission to use 
same but “not to be out running around”, to go toa 
dance was not such deviation as terminated per- 
missive use under insurance policy. Costanzo v. 
Pennsylvania ..... ; wee: 
Whether one’s permissive use of car includes author- 
ity to delegate its operation to another and thus 
make the other an additional insured is essentially 
a fact question turning on wording and surround- 
ing circumstances of the initial permission. Cos- 
tanzo v. Pennsylvania seers 
Whether additional insured failed to cooperate so as 
to relieve insurer of liability depends on whether 
the additional insured was aware he was an addi- 
tional insured. Costanzo v. Pennsylvania 
Held, on facts here, driver operating car with per- 
mission of owner’s son who had permission to use 
car, did so with implied consent of owner and 
hence was an additional insured under policy. 
Costanzo v. Pennsylvania 
If a broker causes a policy to be placed with a com- 
pany not licensed in New Jersey he may be liable 
for resulting damages to the insured unless (1) he 
first made unsuccessful but “diligent effort” to 
procure the insurance from companies authorized 
to do business in the state and (2) he has advised 
the insured that the policy delivered has been 
written by company not authorized to do business 
in this state. Gerald v. Universal : 
The measure of damages for a broker's placing in- 
surance with an insurer not licensed in the state 
is the difference in cost between litigation thereon 
here and in the foreign state and is not the amount 
of the loss insured against unless the company is 
insolvent or non-existent or litigation in the for- 
eign jurisdiction is not feasible. Gerald v. Uni- 
WORSE cbse oiled cok sla NLS OS UR Re 


The exclusion in a comprehensive general liability 
policy of property “in the care, custody or control 
of the insured” is applicable to property 
merely incidental to the property on which work 
is being performed by the insured, but does en- 
compass and exclude property that is under the 
direct and continuous supervision of the insured 
and which is a necessary element of the work in- 
volved. Condenser v. American i a Ny 

Held, on facts, boilers being installed under the ex- 
clusive supervision and control of the assured and 
not yet completed nor turned over to owner for 
operation, are property within the “care. custody 
or control” of the assured, under such exclusion in 
policy. Condenser v. American ae 

The holding in the Brindley case that N. J. S.A 
17:36-6 is limited only to losses by fire and there- 
fore failure to file proof of loss within 60 days as 
stated in Standard Fire Policy is fatal to claims 
for other losses under the policy, may require 
reexamination. Weil v. Penn Fire Ins. 

Where, as here, Homeowners Policy is collection of 
several separate sheets and coverages which are 
ambiguous and highly complicated and insurer 
engaged in negotiations with insured before and 
after expiration of time for filing proof of loss, 
insurer is estopped from asserting failure to file 
timely proof of loss as a defense. Weil v. Penn. 
Fire Ins. Neha Siti ch MN fe fe ren Ae 

Where policy excludes coverage of theft loss ‘‘unless 
the loss be the direct result of forcible entry (of 
which there must be visible evidence)”, recovery 
is barred unless insured establishes forcible entry 
and visible evidence thereof. Weil v. Penn. Fire Ins. 

Burden is on insured to establish the cause of loss 
as one for which the insurer would be liable. Weil 
v. Penn. Fire Ins. 

False swearing at trial does not void policy under 
lines 5-6 of Standard Fire Policy. Weil v. Penn. 


aint 
not 


fund covering lives of employee union members 
and paid for from employer contributions to the 
welfare fund is under N. J. S. A. 17:34-31(A) (4) 
and not under (A) (3). Tulipano v. U. S. Life 
BENS es sie 8 cre oo a aia ea aa aed SRR a OE 
N. J. S. A. 17:34-31(A) (4) prohibits employers from 
being named as beneficiaries in employee's pol- 
icies issued thereunder. Tulipano v. U. S. Life 


the claimant must be within the class permitted in 


order to recover as a beneficiary. Tulipano v. U. 


those expressed therein nor an _ incontestability 
clause therein can overcome a statutory prohibi- 
tion or render enforceable a policy violative of 
statutory mandate. Tulipano v. U. S. Life Ins. Co... 
Insurance Company Lawyer's Advice, by Thomas 
G. Cowan a 
One using a vehicle for his own purposes with the 
consent of the bailee to whom the vehicle had been 
entrusted by the named insured, is not an addition- 
al insured under an omnibus clause which includes 
any user “provided the actual use is wita the per- 
mission of the named insured’, where (‘a) the 
named insured had expressly prohibited use of 
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the car by anyone else, (b) the bailee was not a 
passenger at the time, and (c) neither the named 
insured nor the bailee received any benefit from 
the use. Baesler v. Giobe 
Principles controlling scope of omnibus clause in 
liability policy reviewed. Baesler v. Globe 
Life insurance policyholders who have not contri- 
buted to divisible surplus are not entitled to divi- 
dends merely because the company is a mutual 
company. Cohen, et al v. Prudential 
Life insurance policyholders are entitled to divi- 
dends only in proportion to their contribution to 
divisible surplus. Cohen, et al v. Prudential 
A life insurance company may group its policies into 
classes for the purpose of determining contribu- 
tions to divisible surplus and dividends, so long 
as such action is not arbitrary, unreasonable or 
capricious. Cohen, et al v. Prudential 
The rule of restitution is generally available to in- 
surance companies making mistaken payments on 
policies but where the company elects to pay a 
claim conscious that it does not knew all the facts, 
later discovery of facts disestablishing validity 
of the claim paid, will not require restitution un- 
less fraud by the payee is shown. Great American 
v. Yellen v. DeRitter 
The rule of restitution is based on equitable con- 
siderations and it is considered unjust enrichment 
‘ fora recipient of money paid under mistake of fact 
to keep it unless the circumstances are such that 
it would be inequitable to require its return. Great 
American v. Yellen v. DeRitter 
In action for restitution of loss allegedly mistakenly 
paid under fire policy, it was error to exclude 
evidence of company practice in processing claims 
which might explain the error and of trade cus- 
tom in presenting claims to adjustors which might 
have obviated it. even though policy provided it 
was to be governed only by terms and provisions 
therein contained. Great American v. Yellen v. 
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607 


ie dca aro east grater Sharan 607 


the insurer from policy liability regardless of 
whether actual prejudice to the insurer ensued 
Pearl v. Watts, et als 
A breach of cooperation clause which will relieve 
an insurer of policy liability must have been 
deliberate and in a material or essential particular. 
Pearl ‘v. Watts, Gt: tis i 0.3.2.0: icnal seuss seen 
A cooperation clause requires a fair, frank and 
truthful disclosure of information reasonably de- 
manded by the insurer for the purpose of enabling 
it to determine whether there is a genuine elaim 
or defense. Pear! v. Watts, et als 
Held, if insured deliberately gave insurer incon- 
sistent statements material to liability, this is 
breach of cooperation clause relieving insurer of 
liability. Pearl v. watts, et als 
Insurer is entitled to declaratory judgment before 
trial of claim on policy as to whether insured 
breached cooperation clause. Pearl v. Watts, et als 
Evaluation of a Casualty Claim, by Wilbur A. Stevens 


INSURANCE BROKERS 


An agreement by an insured to pay his insurance 
broker a separate service charge or fee for services 
in placing his insurance does not violate N.J.S.A 
17:29A-15 nor public policy. Core v. Rickard 

Agreement by insured to pay broker 10° service 
charge for placing insurance under the Assigned 
Risk Plan is valid and enforceable. Coro v. Rickard 142 
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INTEREST 


Though defense of usury be unavailable an agree- 
ment for payment of interest which is unconscion- 
ably high is a penalty and unenforceable. Feller 
et als v. Architects Display Buildings, Inc., et al 107 

Agreement for payment of interest at rate of 15.87% 
after maturity is not unconscionable where rate 
before maturity was higher. Feller et als v. Archi- 
tects Display Buildings, Inc., et al rr 

Agreement for payment of additional interest in 
event of default before maturity bringing total! 
interest to 32.87% for period from default to 
maturity is penalty and not sustainable for such 
period though sustainable thereafter as not then 
unconscionable. Feller et als v. Architects Display 
Buildings, Inc., et al ee ee 

Parties may agree that an obligation shall bear a 
higher than legal rate of interest after maturity 
but if such rate is unconscionable it will be unen- 
forceable as a penalty. Feller et als v. Architects 
Display Buildings, Inc., et al F 

Recital in mortgage that mortgagor is indebted to 
mortgagee in the sum of $...... “with interest 
at the rate of 6% per annum from the date hereof” 
is not conclusive as to the date from which interest 
is payable. Congdon v. Jersey et als .. a aes 

Except where the mortgagee holds money for dis- 
bursement to the mortgagor at the latter’s call at 
an earlier date, pursuant to agreement, interest 
is not payable until the mortgage moneys are actu- 
ally advanced. Congdon v. Jersey et als 

The right to interest is determined by the law of 
the place of performance and rate by the law 
of the place of wrong. Dept. of Mental Health v 


107 


107 


107 


274 


able during the continuance of the marriage rela- 
tion unless it was specially stipulated for, except 
possibly where there was a fraudulent conversion 
of one’s money. Lohmann v. Lohmann 
Where property is held in cotenancy by husban 
and wife and the husband has without fraud 
appropriated to his own use the rents, issues and 
profits therefrom. he should not be charged with 
interest on the wife’s moneys withheld. Lohmann 
v. Lohmann a .. 522 
The amount of interest to be allowed on an awar 
based on fraud is in the sound discretion of the 
court. Hansen v. Janitschek 


INTERROGATORIES 


Interrogatories asking the names of occupants in a 
car, witnesses to the accident, and persons having 
information relevant thereto, include in their scope 
parties to the action as well as other witnesses 
or persons. Kronmiller v. Caruso P 

Failure to name a party to the cause in answer to 
interrogatories asking names of witnesses to acci- 
dent and others having knowledge thereof, jus- 
tifies, in a proper case, exclusion of testimony by 
the party pertaining to the accident. Kronmiller 
v. Caruso 5 

The rules regarding disclosure of witnesses apply 
as fully to those who are parties as to those who 
are not. Kronmiller v. Caruso 
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is ordinarily the determining factor as to juris- 
diction of the Juvenile and Domestic Relations 
Court. Te re Sieeleid occas bse be. os os siesiew'e 
R.S. 30:4-148 limiting duration of sentences to Bor- 
dentown reformatory applies only to sentences by 
criminal courts and not to commitments by Juven- 
He Courts: In re Smigelski ..... 5566 6.40 s0wssna as 
The Municipal Courts, at least in the absence of 
waiver of indictment and trial by jury, have no 


An owner who rents portions of a building to sev veral 
tenants retaining in his control passageways for 
the common use of tenants and those visiting them, 
is under a duty to exercise reasonable care to have 
the passageways reasonable safe for such use. 
Snyders: UL Vaavisieeiny sos. oso. aes eels ona 
licensee of a tenant is an invitee of the landlord 
with reference to common passageways retained 
by the landlord. Snyder v. I. Jay Realty 


» 


Page Eight 1959 Annual Index jurisdiction to hear complaints for violation of A landlord must provide light or other safeguards LIM 
INTERSTATE COMMERCE maar N.J.S.A. 39:10-9 (selling a motor vehicle without in a common passageway under his control if the eh 
" Delive f eerie Cc Shi ; a title). State v. Selzer .............. es seeeeeee 510 way is so constructed or maintained as to be ‘ 
a et ae in — pe Ss ogg aes a straight The jurisdiction vested in the Municipal Courts dangerous and he is chargeable with notice of 
~ tat a on rp e made only to the person under N. J. S. A. 2A-8-21(a) over “violations of the condition. Snyder v. I. Jay Realty ........ 3¢ 
aw a y entitled to possession of the goods or the the motor vehicle and traffic laws” concerns only Where a building has been rented to several tenants 
ahste Fe ee and the carrier is absolutely those offenses quasi-criminal in character and and the landlord retained control over the common ~ 
ee no png’ aan ae from improper de- not those designated by the legislature as a mis- passageways, there is no duty on a tenant to 
ivery. Fluoro v. Smith ...............-+5- -++-- 607 demeanor‘ with substantial punishment. State v. warn a guest of an employee of a condition which 
The initial carrier is liable for improper delivery Selzer * 510 might exist beyond that part of the premises 
; we reft.. be cca Ope lb alecaiek et acme eites pone I s n 
cng nd the ee Fluoro v. Smith .. 607 In action to compel compliance with zoning or- occupied by the tenant and over which he has 
‘er - : consignee or his agent under a straight dinance, attack on validity of building and use no. control. Snyder v; 1. day Bealty ....6.666.00. 34 
dill oO ading cannot be found at the destination permits issued is a collateral attack. Auciello v. There is no duty on a tenant to remedy dangerous 
after reasonable inquiry, it is the duty of the car- Sinton: eros heee ee ee ee 643 or defective conditions in the common passageways ; 
rier to have the goods stored on account of and at eae J ‘ retained by the landlord. Snyder v. I. Jay Realty . 3; ~ 
the expense of the owner and he may not relieve JURISPRUDENCE Aspe eS ‘ ea ene ta 
ie : Bee Z : A Diss Fee = : Stee 2 A lease which obligates the landlord to repair in 
himself of liability by le ith anv A Dissenting View of the British Bench and Bar, : ; : 4 
1imse of liability by leaving them with any ” case of partial destruction by fire but which is 
othe srson. Fluoro vy. Smi 7 by W. Bernard Mipidaind ss. cscs 227 pee - : fhe 
er person. uoro v. Smith ..... Beri Aer ats 607 . ae Ss t 
A Majority View of the British Bench ara Bar: by silent as to total destruction does not obligate 
JEOPARDY Jonathan Stone : 291 the landlord to rebuild in case of total destruc- 
Where a defendant causes his previous plea and tions Sehultz\ iv: seme -.c2c2 sh hce ors ecastomeas 3% 
sentence to be set aside for lack of jurisdiction, JUVENILE AND DOMESTIC RELATIONS COURTS An option to the tenant to terminate the lease if 
such conduct amounts to a waiver of and renders Report of Supreme Court's Committee on Juvenile the landlord does not rebuild a totally destroyed 
unavailable a plea of double jeopardy based on _and Domestic Relations Courts ........... .. 189 building within a specified times does not create 
that prior proceeding. In re Smigelski ........ .. 406 The Juvenile and Domestic Relations Court has an affirmative obligation on the landlord to re- 
JUDGES jurisdiction to hear and determine complaints build.. Schultz v. Kneidl d 
‘ inder N.J.S.A. 2A:100-2 in cases where the ac- Where lease provides for teme f re 
ee Stas te si A. od ses WM t Wh se provides for abatement o rent in event 
— onion argument or amesson, cused voluntarily and understandingly waives premises become untenantable by reason of partial 
SE EEO Oe SO MEE) RY BEVERY. SHOE BS: tat- his right to indictment and trial by jury and destruction, rent abates in event of total destruc- 
ters then stood there was a strong likelihood of agrees to have the matter disposed of in that tion though lease does not specifically so provide 
the motion being granted does not constitute court. State v. Monroe ....... 323 Schultz v. Kneidl ; 
pre-judging of the matter warranting self-disqual- Jurisdiction of Juvenile and Domestic Relations Landiond is net lelle for damages for failure to 
re uy, ne “el digg ety “ci ee 2-24 ae Court over juvenile offenders reviewed. In re restore building totally destroyed by fire in a 
e ra e JES y € & > s 2 . H . cj . . Rice ° of ; ae ns A 
1e Duty of Judges, by Hon. Brockenbough Lamb.. 191 Smigelski veces BOGE ae sence of provision in lease placing obligation to 
JUDGMENTS Age at time of commission of offense and not age restore on landlord. Schultz v. Kneidl .... 36: 
7" ‘ , - at e of apprehension or disposition of cc ain ~ 3:8 - 7 > , 2 
Final and sacepsueiagati’ judgments defined. Adams seer — Pranaen seer ee —— R = 46:8-6 and 7 are only applicable where land- 
v Adams 42 is ordinarily the determining factor as to juris- lord and tenant have not stipulated otherwise and 
Ws cc co 4 diction of € 1@ > and Domestic elations ees ae . - eS > 
Though evidence may be insufficient to warrant — roe Seis a and »m Relations se — aie applicable = not se — on 
. 4 ° Py . is or o pal > ‘Ee Ss Vv Ss 
setting aside default judgment in toto under R. R. *s : ae tora to repair or replace Gestroye _bui ings 
89-94 Dewees a cp R.S. 30:4-148 limiting duration of sentences to ‘Bor- their application is limited to relieving tenant 
4:62-2(d), if it creates doubt as to actual service dentown reformatory applies only to sentences by f I dshi ] ] f liabili f 
aees > ) 4 se s 7 snl F 4 E P 
of process and defendant acted within reasonable Bei epee Dae from hardship of common law rule of lability for 
; £53 ERAS sates: : criminal courts and not to commitments by ju- rent. Schultz v. Kneidl - ee Se OER 
time and asserts a meritorious defense, judgment GORI CARO TRS Tn Goons : 406 “Total A sf ld ] 
should be opened under H.R. 4:62-2(a) to permit ; thine asc = - f — destruction’ ge? if the bui ing has los 
defendant to interpose his defense. Goldfarb v. JUVENILES 2 character por ee ae" ding a restoration 
Roeger Se ET I Ne S08 Lege AL a Ss A 82 A juvenile committed prior to Jan. 1958 may apply ee ol sg aati yA equiveren: Of 8 new : 
Application to open judgment under R.R. 4:62-2 to have his commitment altered or amended to G pets a aa - ie ne fanart dl d f Pp V2 @ 
Hells lik: abeieios of noun Gimesiion bs cont, conform to L 1957 C 220 amending N.J.S. 2A:4-37. Oe eee ie ee Se rte a 
, ve ee : : nA Savas . ne locking Tenant’s Premises Pr er een | 
guided by equitable principles, with all doubts In re Smigelski ....... ... 406 4 aoe 3 ‘ 
ties : , Pence 4 andlord Liable for Injuries to Tenant's Family S 
resolved in favor of the application. Goidfarb Landlorc ete rie te : ; 
: I ABOR from Breach of Cov t to R ir 67° 
Vv. oeger ..... my 9 ‘ rom reacn O avenan O epall ue j 
A Heard nila: Se te a ‘Spittal < 10 aie 8 An employee dissatisfied with the determination of 
sfte gre Pek of h3 riage a : 4 k ays a labor arbitration committee in a matter lawfully LEASES 
“ 4 2 CIS 2 2 1S a 2 J . = a 
even if it be ceggoe poli a Peer ger thea a committed to it for decision, cannot sue the Com- Where profits to be derived from the conduct of a 
ve a yy one oO severd ‘le Ss in- we « ee « ~ , : ; 
calved) Reiss 9. Reiss od 130 mittee for damages allegedly sustained thereby, business on the premises leased are a factor in the 
gs ang Cian Aa RTT Daca geeeaes PT and must comply with the provisions of N.J.S. lease and in contemplation of the parties, lessees 
In general courts have power to control their sede 2A:24-1 et seq to challenge the determination V c er from | le of profits in th 
. «f “t- nd § . t ( ai ti . L > term ui As me rec rer Y Lessi ss ) Mts 1e 
judgments and the manner of enforcement thereof. , sat : : oa ee haar savin ilbiotandies 
Weiser v. Weiser 166 Kenney v. McLean et als 167 event of lessor’s failure to deliver possession, 
m™ . : LS Ld a RED NE FN aN ” A committee empowered to anes disputes and settle the evidence affords a basis for estimating the 
The Chancery Division has. power in matrimonial : » cama ghee “ap : 
cases to limit the manner and method of collecting same by a majority vote with such decision being damages with reasonable certainty. Hodgson \ 
a tades z Dhaest ing final and binding on the local, emerayer and Appelegate : i : ; , — 
arrezrages of alimony or maintenance which it employee involved an arbitration committee P ae ; t orate nant that owne 
: rx wis ; } voly is an arbitratior mmit rovision in lease to cor te tenant th yner 
adjudges due. Weiser v. Weiser .... 166 within N.J.S. 2A:24-1 et seq aii not mere ee a afr ene gree r ea sale t ; nan‘ 
~~ ‘. . 4 Oo. of1.69- “ se a .” 3 + i = | Will ay ‘or ’SSI( tc P . saie to - tN) 
Proceedings under Chapter 16 and 17 are civil in ek A . rahe é Brae a _ pay commission to proker on: ena 
nature udgments th 4 ; t : grievance committee. Kenney v. McLean et als 167 or “anyone acting on its behalf’, includes ir 
aes » judgments therein are similar to any Art. 1, Sec. 19 of the New Jersey Constitution absence of proof contra, sale to officer of stock- 
judgments at law, and the doctrine of res judicata ; ee ee ee ¢ ah Laer. at } é a See e 
nas ; Bi: : hash: Maney os does not establish a right in all employees in holder of tenant whose purchase was motivatec : 
would seem to be applicable. Arthur v. Miraglia 275 é Da istarc, OF te re } : } } ; 
A judgment entered by consent of counsel adjudi an industry to wage economic combat against primarily by tenant's needs rather than person 
: pe srt ofan ode Cone ali “ea et he el all employers in the industry notwithstanding the investment. Ackerman v itron and Larrecq anc 
c { c 7. le .) 5 - 
. va pe ‘ = ; ‘ ee ee a h mg oa aaass free choice of the employee-unit immediately con- PG. I ] 
e municipality, Untess Counse: nad authority cerned. Independent v. Local 680 and Deckers M 
to so consent. Leonia v. Fort Lee et als .. 299 Dairy 335 LIBEL 
An action on a judgme . > prosecute y by aie : ; : ‘ aU? j ; ae : 
Fe eis ak pear ig L gone arom a by Discharge of employees in violation of their right A party to private litigation is absolutely privilege 
C 5 2 ( > ¢ c > _ . ¢ y . . Ries a BAe 1 - 
inteed sewianss: Khe: ¥ m it eega : — és defir a! - under Art. 1, Sec. 19 of the N.J. Constitution to publish false and defamatory matter of anothe: 
ars ) Ss 1e lay » Ss ; . ae . » ° } 
gp ; ae a " foetal omy beech pepe at may be remedied by action for damages as well in the ir of or during the course of the 
ee Ree Oe RR eee eee “SN eee as by suit for reinstatement with back pay and to pri > matter has some relation theret 
Health v. Mullins ... : ies 359 ent ; : : tivit: j 1 a 1 ; } : 
forbid discharge because of union activity. Inde- though legally irrelevant or immaterial. Thour 
JUDICIAL CONFERENCE pendent v. Local 680 and Deckers Dairy 335 v. Hartnett and Greiman ; 
Judicial Conference Agenda 216 A union which represents neither employees nor Every presumption will be indulged favor of 4 
§ . 4 es : “ 
jUDIC hepa former employees interested in reinstatement, pertineney and relevancy of allegations in plead- 
JUDICIAL NOTICE may not picket to compel abrogation of a valid ings so as to bring them within absolute privileg 
Appellate Court may take judicial notice of the contract between the employer and another union and burden is on one claiming defamation to show. MAS 
record of a prior proceeding but the better and recognition of the former as bargaining agent allegations were unprivileged. Thourot v. Hartnett 
practice is to offer it in evidence as an exhibit of the employees. Independent v. Local 680 and Gr : : : 
at the trial or to include in the appendix so much Deckers Dairy 335 ilege of the attorney is at least as broac 
thereof as may be material to the issues raised The Anti-Injunction Act does not bar an injunction as that of the o to the litigation. Thourot 
Township of Brick, et als v. Point Pleasant Manor, against picketing unless a labor dispute exists and Hartnett and Grei 
et eis ...: ; ‘ KS ci FID even then does not bar such restraint against ss é 
; ICENSEES 
r = sidiee ting for an unlawful purpose. Independent v LICENSEE 
JURIES I Pur} is ; : , Are 
Ora! aivervor ng de. jing if a ee Local 680 and Deckers Dairy . 335 A social guest of an employee is a licensee of the 
fod ae nd i Rn eterna van. re The Anti-Injunction ‘t protects peaceful picketing employer, insofar as duty of care is concerned 
Def sot a ae ad ise a iz LEED RN ENS i D2 only as a mode of publicizing a cause and it re- at least where employer has not expressly pro- 
¢ ¥ “eng ee soo ei ts ae “A ‘ied a eagiin mains for the judiciary to determine when it may hibited social guests Snyder v. I. Jay et als . . 
ei eae esha ge ag agreeing to be employed for more than communication, Le A social guest of an employee who is permitted by 
trial by less than 12 jurors. State v. Ciniglio .. 533 as on. Coercive economic weapon and when it must th loyer or his agents to remain on the pre- 
S a CO =, 1 € 1 : 4 I 1 agents t main Y t 
JURISDICTION yield to the right of others to be protected from iS a ee of the employer, though his 
The provision in R.R. 8:3-l(a) for verification of coercion. Independent v. Local 680 and Deckers rigina: entry was unauthorized. Snyder v. I. Ja} 
complaints in municipal courts is a procedural Dairy . 335 et als : 
requirement only, not one of substance or juris- A restraint against repetition of untrut thful publicity LICENSES 
diction, and is waived under R.R. 3:10-10(b) by does not offend the Fourteenth Amendment or the aE ; : we 
appeal to the County Court. State v. Bigley ... 14 nti-Injunction Act. Independent v. Local 680 and Ac yeiacoe that a license in lan os has terminate 
Lack of jurisdiction over the subject matter is a Deckers Dairy ‘ : ; < @a0 bv abandonment must be reached with great cau- 
fatal defect which cannot be waived. State v. Bigley 14 tion. River Development v. Liberty i 
ms . : ch etepae: area e LACHES eee en ee li oop PS ie aad Sener tery beer 
Deficiency in verificatio f a co le > ‘ : . : wc Mere non user of a lic > is insufficient to estab- 
: ete fication of a compiaint in the Laches is a defense only if there is a delay in Tea mdonment. there must also be root 
municipal court is waived under R.R. 3:10-10‘b! nforcing a know: ht and prejudi r od sor hone ean: sn nn sige Te ~oey . 
: anne c » ore gy a Known rignt anc Ee Ice es aris ae ey FRY : ment - inten + , ) 
even if verification is required by statute. State : ee her party therefrom th : ee - Jan ee a) 535 ; untary ees quishment or intent to abandor 
v. Bigley .. Sie, dh thls ona tests tench Bed Poesia esd . 14 pe . ap ae fous is nasa h posigenietas Ov either actual or circumstantial. River Develop- 
. - 5 ; ne gullty o ral Is est¢ 29d from sin ee er ae 14 
Requirement for verification of a complaint in a i Pest ae a pl 2 eal 4 ed ea ie cae ae Libe Bee eo bees acorn baci 5 ; 
traffic case does not go to the court's jurisdiction I ae OE b3 ana <a es i ' een ee tee rahe an PERC EN Me A license to reclaim underwater lands without spe- 
State v. Bigley 14 SRE MES IS RYOCAOIE Ne pas ag WHER Of yer a here a cified time limit. like an option to purchase lands 
: RENO ~ ek een ne a a nature no matter what the degree of illegality o MEDS Rea via ere ; > exercised withi 
On appeal to county court from municipal court AS ie ae P re ht t be : es i ae but that cleae e without stipulation, must be onscedeaes wit 

: the conduct sought to be enjyoinec juT The - c os nahia ime . 3 >} + wae e ( we 
conviction under Disorderly Persons Law. county . ate ; * piglets: = 1 ae : Peg wpe a reasonable time or it will be deemed to hav 

: A : of illegality is a , ( considered in weigh- Satan ee Geet i : ee : 
court jurisdiction is appellate and not original. ; ? a % Se Ae AN expired. River Development v. Liberty . 

tp. i ~ ‘ ing the equities. Auciello v. Stauffer 645 MI: 
City of Passaic v. Passaic County ........... . 119 T lite, Fe ete : 3 Since MI 
The cigge nee ed of laches determined by equl- LIENS 
Whether the court has power to abrogate an adoptio n table ynsiderat 5, pa ilarlv the resulting : NI 
table cor tions, particular] the resulting Spee ae Ss a ee akin NI 
for grounds other than fraud in the procurement preju to the parties si wav. Auciello Vv The Trust Fund Act. N. J. S. 2A:44-147 or 148. which c 
t pre dice to the arties acn é Auclelic 4 Pet that ee oe ee ontr tor an 5 N 
thereof not decided. In Re L ; 7" 274 Stauffer ‘ “ 643 provides that payments to a contractor under a P 
ty > : oe e An 5 a li Improve ray < 1] onsti te 
rhe Saher and Domestic Relations Court has jur- on nan wilds be: hesitatinely contract for public improvement shall ai tans c 
. . : rie | es snouic e nesitatingl 5 ¢riict fin a ic sdc< for “mento — 
isdicticn to hear and determine complaints under continued violation of a zonir a trust fund in his hands for payment of all claim 
N.J.S.A. 2A4:100-2 in cases where the accused ‘ Stauffer | geteidaak Goniian Aas 643 for labor. materials and other charges incurr 
voluntarily and understandingly waives his right dca in connection with performance of the contract. MIs1 
to indictment and trial by jury and agrees to have LANDLORD AND TENANT applies only to such claims as were the prope! C 
the matter disposed of in that court. State v. An exaction from a tenant of rent in excess of the subject of a lien under the Municipal Mechanic: 
NNO ica Xe sestalacct i dots are balan wos arate mhunter 323 legal rent results in unjust enrichment of the Lien or the Bond Act and does not include a claim 
A statute w hich he eee jurisdiction to hear avimsinal landlord at the tenant’s expense entitling the for insurance premiums due from the contractor 
4 > af + 
matters without indictment and trial by jury tenant to restitution of the overcharges in the Key Agency v Continental Casualty .. 

, Magers : 30:4-80.3 c jen which when filed 
where accused waives same does not violate the absence of special defenses such as that the N.J.S.A creates a lien which when fi 
constiutional guarantees. State v. Monroe .. 323 pavments were voluntary. Jenkins v. Kaplan .... 70 constitutes a judgment of the County Court upon 

The Juvenile and Domestic Relations Court has jur- The fact that the landlord was entitled to and which execution can issue. State and Tax Invest- i 
isdiction over complaints under N.J.S. A. 44:1-141. could have obtained rent increase approval had ment Corp. v. Bryce . . ¢ 
Hewitt v. Hollahan See er ey 359 he applied for same is no defense to an action for A stat ute creating and providing for execution of 2 a R. 
urisdicti ‘enile } astic ee ‘stitution of rent over ses where he did not lien in favor of the government does not violate 

Jurisdiction of Juvenile and Tiamnettio Relations restitution of rent overcharges 1 
Court over juvenile offenders reviewed. In re so apply. Jenkins v. Kaplan ......... eek ele eh OED due process merely because it does not provide 
OEE ES TS Se eerie a cen i ae eS toc = 3 AS In absence of contractual restriction a tenant may for antecedent judicial hearing on notice. provided : 

Age at time of commission of offense not age at sublet in whole or part without the landlord's there is afforded an effective opportunity for such 3 
me - } . = - t 
time of apprehension or of disposition of complaint permission. Jenkins v. Kaplan .... 70 hearing at the request of the party affected at Ex 


some stage of the proceedings. State and Tax , 
Investment Corp Vv. Bryce <o...j-55.5 ees cute 

Where a lien claimant knows of ‘the incompetency 
of the owner or party in interest. a guardian ad 
litem for the incompetent must be appointed in 
time to effectively protect the incompetent’s in- 
terests before the property subject to the lien is 
ge thereunder. State and Tax Investment “——- 
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he Th ations during the ab- ority accorded to certain mortgagees against the : = : ; : : 
be Werte eat ana from ie sate has claims of materialmen and contractors, sums se- Statutes governing specific situations in a given 
cured by or advanced under the mortgage for area leave the remainder of the area not covered 
of no application where the action is being prosecuted y f 5 ; I gag thereby to local home rule in sbsence of legisia- 
os 3 in a foreign jurisdiction. Dept. of Mental Health counsel fees in connection with placing the mort- bss 4 to avaite Metesed ae Ge 
its FEE eee ce ee CN a a5 04 VER BR EROS Se 359 gage, but does not authorize a general addition ious — o the contrary. y S Vv. a 
on \_J.S. 2A:15-5, adopted in 1952 and fixing a 6 year to the amount due under the mortgage of an at- _— Soke AS ask TARR ee seer eeeeereeeeeeees 
to “limitation on actions on foreign judgments does torney’s fee to be included in the foreclosure R.S. 52:27-4 is not self-executing on occurence of 
ch cy apply to then existing causes of action on judgment. Congdon Vv. Jersey ef als... cccinwuns 274 the conditions therein specified but requires for- 
eS judgments. a as such vested rights could not validly A long term installment contract for the sale of mal action by the Municipal Finance Commission 
as be cut off by the statute since it provided no saving realty with provision for the vendor to terminate or the Court to terminate the Commission's au- 
+ 34 period for actions thereon. Dept. of Mental Health the sale in event of default in payments, does thority. Schierstead v. Brigantine et al beeeeeeeee 94 
us SRR SA eo ior peel Ci iaiesn co ade SO not, as such, constitute the vendor a mortgagee. A municipality in which the Municipal Finance 
ys ling provision in a general statute of limita- Dorman Wor ROSTER soa go ava. ig, cd es Sree 546_ Commission is operating may sell its lands at 
38 is not such condition on a right of action as An installment contract, intended by the parties private sale under R. S. 52:27-29.1 until the Com- 
in qualify the general conflicts rule that the to be just that, should not be held a deed and mission’s authority is formally terminated. Schier- 
is limitations of the forum apply and even where mortgage, Dorman v. Fisher: ....(::60565.+000neys 546 stead. v. Brigantine et a8... cic ceccsecinsesaann 94 
ite such qual fication is applicable it is only properly a default a mortgagee is entitled to possession A taxpayer may seek appropriate judicial aid to have 
eS invocable to cut down not enlarge the period of without first foreclosing the equity of redemp- authority of Municipal Finance Commission ter- 
aia tations. Dept. of Mental Health v. Mullins 359 tion. Dorman v. Fisher ..........0.0.00e0ee eee ee 546 minated where he conceives conditions of R.S. 
if snorance of the facts giving rise to a cause of A mortgagee may obtain a relinquishment of the 54:27-4 are met. Schierstead v. Brigantine et al .. 94 
ed ion against a defendant does not prevent the right of redemption but not in the mortgage nor A taxpayer may seek to set aside a private sale by 
ite tute of limitations from running against that by a contemporaneous agreement. Dorman v. Fisher 546 a municipality, though authorized, on ground it 
e- ie ndant Joseph ¥. Lesnevich et = os ya) MOTOR VEHICLES was made in bad faith or for a grossly inadequate 
. absence of fraudulent concealment, the fact consideration. Schiersiead v. Brigantine et al .... 94 
nt t the owner has no Knowledge of the identity In order for a district or area to qualify as a “resi- Where specifications call for furnishing of specified 
al f the thief who stole his chattels or of subsequent dence district” under N.J.S.A. 39:1-1 with a 25 material or equal and that bidder intending to 
iC- acquirers thereof, will not prevent the six year m.p.h. speed limit there must be within any 600 furnish an equal must name same on his bid, a 
le tute limitations on actions for conversion feet buildings used for business or residential pur- bid which merely names a manufacturer of the 
ning in favor of persons who dealt with poses Which buildings occupy at least 300 feet proposed equal without further identification as 
to operty without knowledge it had been stolen. of the frontage on at least one side of the road: the to model or description is invalid. Belousofsky v 
b- sé ‘ph v. Lesnevich et al nt 1a ae Re test is building frontage and not lot frontage. State BMP GR: acacia cases cicin ee cp neko end a aes eee 117 
to While facts surrounding one’s acquisition of a nego- v. Zeus rang Ne - 3 Essential information missing from a bid may not be 
: e instrument may be such as to prevent his MUNICIPAL COURTS supplied by private understanding between the 
ecoming a holder in due course beca se of bad “ae ane ee tdi Ss oes F bidder and the agency or inferred from prior 
he is still entitled to benefit of statute of pela arte Bay “ie ny dys ag Pheri. a transactions between the bidder and the agency. 
ss papess ate Tent once cae ee reqireenusih GAG. Hol one of mehetmaee on et: Belousofsky v. Linden .............---+.21000++ 117 
a ae Ue ROE SERUSEe® CONCERN EE a 371 diction, and is waived under R. R- 3:10-10(b) by All fines collected for violations of the Disorderly 
ae nanan theft Gad peebiubive Conversion ot eumner appeal to the County Court. State v. Bigley .... 14 Persons Law, whether imposed or collected by the 
? limitations period does not run as to all from Lack of jurisdiction over the subject matter is a municipal court or the county court after appeal 
lata ok Chet tak wane ox to eccls taker Grom dake fatal defect which cannot be waived. State v. are to be paid into the treasury of the municpality 
FURR tree se ey ne a 5 gee aete Teas a 1 5] (Ny Ae DMG eMC Magny MO 14 wherein the offense was committed. City of Pas- 
f his tortious taking. Joseph v. Lesnevich et al .. 371 : : ‘iia <<. Dien © pe 119 
nitations period on conversion actions runs from Deficiency in verification of a complaint m ‘the mu- FRE So See en Sie ene ne Aan en eee * eee oad 
iate of mere acquisition by the converter even nicipal court is waived under R.R. 3:10-10(b) The Trust Fund Act, N.J.S. 2A:44-147 or 148, 
d- though original acquisition was only qualified and even if verification is required by statute. State which provides that payments to a contractor un- 
4¢° ‘t absolute. Joseph v. Lesnevich et al ..... 371 v. Bigley Be cra Sid Sr eee wis ed Gi PR GAS GAR AG aE 14 der a contract for public improvement shall con- 
ly Successive converters of a chattel may tack on time Requirement for verification of a complaint in a stitute a trust fund in his hands for payment of all 
61° iuring which previous converters had possession traffic case does not go to the court's jurisdiction. claims for labor, materials and other charges in- 
t otherwise barred from asserting the statute State 3 CIC) Ss ce ice owas aS eae eee 14 curred in connection with performance of the 
f limitations. Joseph v. Lesnevich et al 37] Report of the New Jersey Supreme Court’ s Muni- contract, applies only to such claims as were the 
a test as to whether defects in a suit brought in Cipal Court Commitee: soos a5 snicirs's eevatet a sew wore 165 proper subject of a lien under the Municipal Me- 
le ne may be cured after the period of limitations The complaint in the municipal court must contain chanies Lien Act or the Bond Act and does not 
e€ is run is (1) that the defect is of such a nature a statement of the essential facts constituting the include a claim for insurance premiums due from 
h that it is curable without the necessity of dismis- offense charged and it is not enough that defendant the contractor. Key Agency v. Continental Casualty 165 
ng the suit and beginning anew and (2) the case may have known from his personal knowledge A local board of health is an entity distinct from 
elf must not subject the "defen dant to liability what the charge in fact was. State v Henry .:.... 266 the municipality in which it is established and 
greater or substantially different kind from Appointment of municipal magistrates in munici- derives its existence and powers from R.S. 26:3-1 
lf that the original action. Trenton v. Fowler- palities under the commission form of government et seq. Grosso et als v. City of Paterson and Board 
er Thorne : . ow OES is vested in the board of commissioners and not in of Health of the City of Paterson ................ 179 
nt feld. running of period of limitations after filing eee pisasine ge a heap ree = She -cOmeS . A local board of health has power under R. S. 26:3-19 
ithorized suit on behalf of city and before ened assigned Kagan Caroselli RES os to employ personnel and to fix their duties and 
ation thereof by the governing bodv does not The Municipal Courts, at least in the absence of wai- é SA elie é eae c 
: : y AS atin oS SNES ae piso it : compensation and neither the municipality nor the 
Ee = ‘ndant such vested right as precludes the nee aE indictment and Biss qe have no agency handling municipal financial affairs may 
lat a from operating ab Initio so as to make jurisdiction to hear complaints for violation of fix the compensation of such empioyees nor veto 
nC he tion timely. Trenton v wler-Thorne 73 N.J.S.A. 39:10-9 ‘selling a motor vehicle without the ee enables fined t is he” focal. Hoard sat 
7 a title’. State v. Selzer ree) healet ei suas Gt ok : Ci “ 'P a ae Re 
MAGIS The jurisdiction vested in the Municipal Courts or a rape ot i st es satelite iad cae: rye 
iidar Nik S A DAnOaiiay over “cishiiaione oO rea th of the ©: y of aterson ; ers 179 
= the motor venicle and traffic laws” concerns only ¥ mare get a tte ns increments ae employees of local 
; es peat Ne cine nal in character z : board of health are fixed by ordinance of the 
e! ere hose offenses quasi-criminal in character and not es te we : ay ees ae, 
he ey those designated bv the ture -a¢..a misde- board, the board is obligated to pay the salary 
; , ae = 1 ya : and increments so fixed for services rendered by 
t fore ¢ 259 meanor with substantial punishment. State v. eninlowces. (Henieke ih enboai dies PEPE S 
258 Seizes "510 “mployees though the board does not receive the 
tion 7 an full appropriation requested from the municipality 
gistrates is governed by Title 8 of Chapter MUNICIPAL LAW or receives an inadequate appropriation. Grosso 
2A sively and Title 40 is inapplicable. Jacoby - Municipality may, under R.S. 39:4-197, limit use of et als v. City of Paterson and Board of Health of 
ss : 258 certain or all streets to certain classses of vehicles, the City of Paterson ....... eee re 179 
ap MASTER AND SERVANT wh special conditions make such limitations A sewerage authority operating under N.J.S. 40: 
oe riper ble. Braen v. Waldwick pee 9 14A-1 et seq must fix rates or charges which are 
| : vers of taxi cabs under s alled “three phase Held, ordinance barring trucks of over 15 tons gross uniform for all users of the same class, type and 
a gement” with owners held, on facts here combined weight from relatively narrow street amount of service within its district and cannot 
i ployees within workmen’s compensation act ised by a large number of children going to and fix different rates based upon location of the user, 
, i gan v. Goldfarb 3 from school and heavily trafficked and traversed or cost of extending service to an area within 
tal factual situation and the pro- by reason of location of municipal buildings and distriet. Kline -v. Belimaw®: |. .<..c<cssacunaseneus 179 
the agreement parties business center thereon is reasonable and valid Where a Village incorporates under N.J.S.A. 40: 
he whether an empl yee rela- exercise of power under R.S. 39:4-197. Braen 157-1 et seq., it secures complete autonomy from 
; ship exists Hannigan v.G 3 v. Waldwick 4 2 the Township of which it was formerly a territorial 
: right of c li in the Lay out or improving streets and sewers is a part and need not comply with the procedure 
2 ge direct ! ic action and fact that abutting owners may established by N.J.S.A. 40:160-1 which relates 
by nature of the be specially benefitted thereby does not make to separation of a previously existing unincorpor- 
re } 1ere directions such action, though payable from general taxes, ated village from a township. Loch Arbour et als 
nis tatute. Hannigan v an unconstitutional donation of public monies. v. Ocean et als vette sees tees 203 
a farb 3 Hoglund et als v. Summit. et als vibe, 27 After incorporation of a Village, the Township of 
; aaa It is the character of the action, not the municipal which it was previously a territorial part has no 
: motive which determines whether the proscription legislative authority over it and cannot grant var- 
1 shi I y where against grants to private corporations is violated. iances or building permits for construction therein. 
‘ s a close one. Hannigan v. Goldfart 3 Hoglund et als v. Summit. et als ? i 27 Loch Arbour et als v Ocean et als ............ 203 
1U- if evidence contra a f A municipality has the choice under R.S. 40:56-1 Newly created municipality may adopt a zoning or- 
y -d to have authority ff making street and sewer improvements either dinance by reference under N.J.S.A. 40:43-25.1 
‘b= mployee as a licensee local improvement payable by special assess- without complying with N.J.S.A. 40:55-33. Loch 
is on employer to pr for benefits or as a general improvement Arbour et als v. Ocean et als .......... 203 
26 payable by general taxation and this choice is A successful bidder for public improvements or 
\p- Y restricted by R.S. 40:56-42 nor R.S. 40:56-52. services | cannot arbitrarily withdraw his bid; 
p Hoglund et als v. Summit. et als 27 he remains liable to the municipality under prin- 
The test as to whether munici fox action violates eine ciples of law of cptions and contracts for his 
the part- constitutional prohibition against grants to asso- default in event he refuses to sign the performance 
s covered ciations or corporations is whether the action may contract. Board of Ed. v. Fair Lawn Taxi ...... 238 
Yy i I tion Rizio v fairly be characterized imarily a public one. A municipality may not declare a successful bidder’s 
13 r.ODE 641 Hoglund et als v. Summit. et als : o> ee deposit made under N.J.S.A. 18:14-11 forfeited 
MI An agreement to rezone lands in exchange for a and in addition recover damages for his refusal 
. grant or donation of other to the munici- to enter into the performance contract; such for- 
MI pality is illegal and void. Gr ’ Clifton 43 feiture is liquidated damages. Board of E. v. Fair 
a > An attorne y requested by a Commissioner to assist |? ad ¢ >) er reer re meter ree cnc r eres 238 
si Berg the municipal law department in prosecution of Deposits required with public bids are for the pur- 
S an actian assigned by resolution of the Board of pose. among other things, of reimbursing the 
A t Commissioners to the law department, cannot municipality for its loss and expense flowing 
MISTAKE recover from the municipality the value of his from the wrongful refusal of the successful bidder 
mt AE services in absence of provision in the Board’s to enter into a performance contract. Board of 
One n paid money under a mistake of fact resolution for “special counsel” or proper ratifica- Ed, v, Wai Lawi Paehs ooo 2 cosas ee nee 238 
im Out for wI payment would not have been made tion of the appointment. Slurzberg v. Bayonne .. 81 Purchase of property at high price, ‘incurring of 
or y have restitution from the e notwiths need The statutory scheme and policy regarding munici- expenses for architect's and surveyor’s fees, and 
i g that the mistake was unilate and a pal contracts involving expenditures of municipal entry into building contract, without more, in 
led the gore ‘s negligence, provided pit: funds cannot be set at naught by doctrine of reliance on existing zoning ordinance and validly 
on will not prejudice the payee. Great ratification, estoppel or unjust enrichment. Slurz- issued building permit, does not make the permit 
ay Yellen v. DeRitter 607 berg v. Bayonne .... 81 irrevocable nor prevent effective amendment of 
— The doctrine of ratification does not apply. to an the zoning ordinance barring the use for which 
fa act which is ultra vires and void. Slurzberg v. the permit has been issued. Tremarco Corp. v. 
ate ‘4. In mortgage that mortgagor is indebted to Bayonne 81 Garzio, et alg... 2.2... 6e cnc nsansrecurcqaneee 238 
de g in the sum of § “with interest Ordinance requiring municipal empl oyees to reside A building permit t for a use valid when issued may 
ad at tne rate of 6 per annum from the date hereof” beer n the city for continued employment held be reyoked by a subsequent ordinance prohibiting 
ich not conclusive as to the date from which interest alid. Kennedy et als v. Newark ............... 93 such use adopted prior to substantial investments 
eta > payable. Congdon v. Jersey et als : 274 A aaa may not exercise a delegated power or expenditures by the owner towards actual 
ne Except where the mortgagee holds money for dis- unreasonably but the court will not intervene construction in reliance on the permit. Tremarco 
os ent to the mortgagor at the latter's call unless unreasonableness is clearly established. Corp. v. Garzio, et als ..................... --. 238 
ey ‘ an earlier date, pursuant to agreement, interest Kennedy et als v. Newark <.......sscc1cne< ss. 93 Building permits are for the benefit and protection 
ad > not payable until the mortgage moneys are Before it can be said that the police power delegated of the municipality, not the owner, and add 
in act * advanced. Congdon v. Jersey et als .... 274 to local government must remain inert because of nothing to the owner's pre-existing right to the 
in: There no authority for allowance of “attorney's legislative preemption, it must be clear that the use except in the “intermediate situations” men- 
is ©s° to a mortgagee as part of the sum due under legislature intended to occupy the field or declared tioned in the Jantausch case. Tremarco Corp. v. 
ee 2 mortgage in foreclosure in addition to “counsel a policy contrary to the local action. Kennedy, et Garzio, et als ............ 0... eee eee tence .. 238 
or “s under R.R. 4:55-7(c). Congdon v. Jersey et als 274 als v. Newark Sort ain le eletvobin-carca ca ok pada ean atl 93 ‘Continued on next page) 
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Whether an owner has made such investments and 
expenditures in reliance on a validly issued 
building permit that he has an irrevocable right 
to continue is a question of fact. Tremarco Corp. 
v. Garzio, et als 

The Statutes requiring advance appropriation of 
funds for municipal expenditures are not vio- 
lated by a municipal contract for reimbursement 
to a developer for installing water mains which 
the municipality was obligated to install, par- 
ticularly where reimbursement is to be made 
from future revenues received from the mains. 
Ecloss v. Parsippany-Troy Hills 

The competitive bidding statutes will not bar action 
in quantum meruit by developer for reimburse- 
ment for installing water mains where the spirit 
of the statutes has not been violated. Ecloss v. 
Parsippany-Troy Hills 

A judgment entered by consent of counsel adjudi- 
cating part of an ordinance invalid is not binding 
on the municipality unless counsel had authority 
to so consent. Leonia v. Fort Lee et als 

A municipal attorney cannot, in an action attacking 
the validity of a zoning ordinance, stipulate that 
all or any part of it is invalid and thereby bind 
the municipality or any of its citizens who are 
parties in any later proceeding in which the 
question of the validity of the ordinance comes 
in issue. Leonia v. Fort Lee et als 

Municipal Liability For Failure To Provide Police 
Protection, by Harry Lipsig and Margaret Wallach 

Where bid specifications and notice to bidders call 
for certified check to accompany bids and reserve 
to municipality right to waive any informality in 
the bids, contract may be awarded to low bidder 
who submittted an uncertified check. Michelotti 
PME MERRIER oo) gies bis ene ote Sis sles aimaeis © ciaoe ee oe 

Requirement that checks accompanying bid pro- 
posals be certified may be waived by municipality 
and met after bid; failure to have check certified 
is not such material departure or substantial non- 
compliance as will prevent award of contract 
Michelotti v. Fair Lawn 

The office of borough attorney and the salary and 
duties thereof in a municipality under the muni- 
cipal manager form of government must be es- 
tablished by ordinance. Wagner v. Lodi 

Where a salary ordinance is required for an office, 
absence thereof debars a claimant from holding 
title to the office. Wagner v. Lodi 

Where an office is municipal in origin, an ordinance 
is required to create it and to outline the duties 
and compensation thereof; but if the office is 
created and the duties fixed by statute, no ordi- 
nance is required to create it though one may 
still be necessary to fix the compensation. Wagner 
v. Lodi 

Where there is merely an assignment from one posi- 
tion to another, no additional employment security 
rights arise and the employee may be reassigned 
or retransferred to his original post in the dis- 
cretion of the appropriate authority. Nosal v. 
Garfield 

The doctrine of respondeat superior does not impli- 
cate a municipality for the torts of its agents and 
employees in the same manner and to the same 
extent as private parties. McAndrew v. Mularchuk 
and Keansburg 

A municipality is not liable for the active wrong- 
doing of its employees unless it, by some officer 
or agent having general authority to deal with 
the matter, directed or participated in the wrong- 
ful act. McAndrew v. Mularchuk and Keansburg .. 

A municipality is not liable under the doctrine of 
respondeat superior for the wrongful shooting of 
a person by one of its policemen in the discharge 
of his duties. McAndrew v. Mularchuk and Keans- 
burg 

Assigning a person to police duty and perweltting 
him to carry a gun without adequate training. 
examination as to proficiency in use or instruction 
as to when it may be used, constitutes active 
wrongdoing for which the municipality is liable 
if such negligence proximately resulted in plain- 
tiff being wrongfully shot. McAndrew v. Mular- 
chuk and Keansburg 

For purposes of tort liability it is generally sufti- 
cient that municipal agents are acting within the 
scope of their general duties though proceeding 
contrary to law. McAndrew v. Mularchuk and 
OO ay Se eae rent eee ae eee We eRe 

Appointment of municipal magistrates in munici- 
palities under the commission form of govern- 
ment is vested in the board of commissioners and 
not in the commissioner to whose department 
the court was assigned. Kagan v. Caroselli 


N. J.S. A. 18:14-64.2 does not require the local board 
of education to exempt children from immuniza- 
tion when objection is made on religious grounds 
but permits the board to do so in its discretion. 
Bd. of Ed. ef Mountain Lakes v. Maas . 

When a statute is silent on the method by sikich 
municipal action is to be taken, the delegated 
power may be exercised by resolution. Bd. of Ed. 
of Mountain Lakes v. Maas 

First class cities must have a law department which 
shall consist of at least a City Counsel. Nolan et 
al v. Witkowski et al and Pesin et als v. Wit- 
AMINE IPE oo ht nero erin eek ay neath g Ree B 

In first class cities the Corporation Caneel: is ap- 
pointed by the governing body and the assistants 
corporation counsel and legal assistants are ap- 
pointed by the corporation counsel with the con- 
sent of the governing body. Nolan et al v. Wii- 
kowski et al and Pesin et als v. Witkowski et al 

In first class cities the governing body may by 
ordinance provide for as many assistants corpora- 
tion counsel and legal assistants as it sees fit 
and may, for bona-fide reasons of economy amend 
its ordinance to reduce their salaries or do away 
with them altogether. Nolan et al v. Witkowski 
et al and Pesin et als v. Witkowski et al 

The office of city counsel in first class cities may 
not be abolished and the term of the incumbent 
is coextensive with the life of the governing body 
appointing him and cannot be cut short. Nolan et 
al v. Witkowski et al and Pesin et als v. Witkowski 

Where, as in case of assistants corporation counsel, 
the position or office must be created by ordinance, 
the ordinance creating the position must specify 
the approximate salary and the maximum number 
of officers who may hold the position. Nolan et al 
v. Witkowski et al and Pesin et als v. Witkowski 
et al .. 
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Provisions of municipal ordinance regulating and 
licensing solicitors which fix $25 semi-annual fee, 
require $1000 bond from each solicitor and require 
certificate from doctor in county that applicant 
for license is free from contagious disease are in- 
valid both as an unreasonable burden on inter- 
state commerce and as an invalid exercise of the 
police power. Moyant v. Paramus 

The power to regulate includes the right to charge 
a fee to defray the costs thereof, but the fee must 
not exceed such reasonable costs, and where rea- 
sonable, such regulation does not violate the Com- 
merce Clause of the Federal Constitution. Moyant 
v. Paramus 

Comparison with other license fees imposed may 
be resorted to to prove the unreasonableness of a 
particular license fee. Moyant v. Paramus 

A fixed sum or flat license fee imposed on solicitors 
engaged in interstate commerce is invalid under 
the commerce clause. Moyant v. Paramus 

Discriminatory or unreasonable regulations are an 
invalid exercise of the police power and hence 
invalid under state law, and where the discrimi- 


nation or unreasonableness is against interstate 
commerce, they are invalid under Federal law. 
REGU ANE: Vive ORNS 56 sok sid eka alent Few he 


In determining whether a municipal regulation im- 
poses an undue burden on interstate commerce 
and so is invalid, matter will be considered in 
broader aspects of cumulative effect of such reg- 
ulaticn if imposed by several or all municipali- 
ties. Moyant v. Paramus 

Delegation to police chief of authority to approve 
solicitor’s license if investigation discloses ‘‘sat- 
isfactory chsracter and business responsibility” 
of applicant is minimally sufficient standard to 
meet constitutional requirement of adequate stand- 
ards to guide exercise of delegated authority. 
Moyant v. Paramus 

t.S. 40:52-1 does not delimit the occupations which 
a municipality may regulate but only fixes the 
occupations on which a license fee may be im- 
posed for revenue purposes as distinguished from 
the cost of supervision and licensing. Moyant v. 
PAV AUIS» cc iri-s nite careers eos 

Power to authorize institution of a suit on behalf 
of a municipality under the Walsh Act is in the 
Board of Commissioners, not a single commis- 
sioner or other officer, at least in absence of a 
delegation of such power to such commissioner or 
officer. Trenton v. Fowler-Thorne 

Held, running of period of limitations after filing 
of unauthorized suit on behalf of city and before 
ratification thereof by the governing body does 
not give defendant such vested right as precludes 
the ratification from operating ab initio so as to 
make the action timely. Trenton v. Fowler-Thorne 

Referencum questions placed on the ballot under 
R.S. 19:37-1 must relate to action which the muni- 
cipality itself has the authority to undertake; the 
municipality has no right to seek the voters advice 
as to whether to do an act which it has no power 
to do. Santoro v. South Plainfield 

Under N.J.S.A. 40:14A-1 et seq a Sewerage Au- 
thority has the exclusive power to plan, finance 
and install sanitary sewers and the Mayor and 
Council have no power to act thereon. Santoro 
v. South Plainfield) +... 2 > cescewkaaa> 

To support an assessment for benefits under R.S. 
40:56-1 et seq., there must be some peculiar benefit 
to the property assessed, by way of increase in 
market value, over that received by the public 
generally. Cirasella et als v. South Orange 

An assessment for benefits is presumed to be valid 
and the burden is on the owner to overcome the 
presumption by clear and cogent proofs. Cirasella 
et als v. South Orange 

Where lands receive no present or possible tapping 
benefit from installation of a storm sewer and no 
change in amount, direction or velocity or runoff. 
and no prevention of water drainage across or 
backup onto the lands, there is no benefit con- 
ferred to —— an assessment for benefits. Cira- 
sella et als v. South Orange y 

Where building inspector acts mistakenly in issuing 
permit and is not misled by alleged misstatement 
in application, the permit is not ultra vires and 
void but at most voidable by appropriate action 
taken within the time allowed by R.R. 4:88-15. 
Donovan v. Gabriel 
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The adequacy or inadequacy of the number of life- 
guards supplied at a commercial swimming facili- 
ty should be based on expert testimony as to stand- 
ards of operation in the absence of any specific 
regulation referable thereto. Bunicontra v. Duval 

The operator of a commercial swimming facility is 
under a duty to use reasonable care for the pro- 
tection and safeguarding of his patrons in their 
use of the facility. Bunicontra v. Duval : 

Lack of evidence as to standard of care with regard 
to number of lifeguards which should be on duty 
does not justify dismissal in drowning cases where 
there was evidence from which lack of care in 
other aspects, such as placing of guard and per- 
formance of his duties, could be inferred. Buni- 
ATONE. WY TRMOMERN 2s. ee Sal viele sae e ee 

An intervening cause which will excuse a tort- 
feasor’s negligence must be a superseding one, that 
is, one which alone, without defendant's negligence 
contributing in the slightest degree, produces the 
injury: otherwise it is a concurring cause not 
excusing liability. Meistrich v. Casino 

It is not error for a court to charge that there is a 
presumption against negligence without explain- 
ing that it has no probative weight. Meistrich v. 
Casino 

There is only one standard of care, that care which 
a reasonable man would exercise under the cir- 
cumstances, but the amount or degree of care 
required varies according to the risk involved, 
as the reasonable man would so behave. Ambrose 
vy. Cyphers and’ Donnelly «0.6.5 5. kere ee ee es 

In the usual case both the quantum of hazard and 
the quantum of care are for jury determination 
but where human experience uniformly suggests 
the amount of care a reasonable man should exer- 
cise in a given circumstance, the court may fix 
the amount of care required as a matter of law 
and take this factual inquiry from the jury. Am- 
brose v. Cyphers and Donnelly 

It is not error to charge that a driver making a U- 
turn must exercise great care and seek an oppor- 
tune moment. Ambrose v. Cyphers and Donnelly 

Suggested charge as to duty in U-turn cases given. 
Ambrose v. Cyphers and Donnelly 

A passenger in an automobile is under no duty to 
warn the driver unless (1) the passenger is 
aware of the hazard and (2) circumstances indi- 
cate to him that the driver is unaware of it. Am- 
brose v. Cyphers and Donnelly 
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The mere fall on a waxed floor does not warrant an 
inference of the proprietor’s negligence; to gen- 
erate such inference it must be shown that either 
in the nature or quantity of the substance used, or 
in the time or manner of its application, there 
was such a departure from the normal or accepted 


standard as to create a hazard of a tortious char- 


acter. Sherwood v. Miles and Princeton 
By virtue of N. J.S.A. 48:12-152, a railroad is under 
no duty to exercise reasonable care to protect 
infant trespassers from injury by its trains even 
though it knows children are accustomed to play 


on its property at the site involved. Egan v. Erie 
R.R. 1 


Recent judicial modifications in the doctrine as to 
landowner's liability to infant trespassers do not 
justify the court in disregarding a legislative de- 
claration in conflict with the judicial philosophy 
Egan v. Erie R.R. 

To establish a willful or wanton injury it must be 
shown one with knowledge that injury will likel; 
result and with reckless indifference, consciously; 
and intentionally violates a duty which produce 
the injury. Egan v. Erie R.R. 


When in light of common experience and judicia! ; 


precedents the facts do not constitute willful o: 
wanton conduct, the mere fact plaintiff so charac- 
terizes them is insufficient to create a triabl: 
issue thereon. Egan v. Erie R.R. nA 

It is within the trial court’s sound dis elite. t 
admit evidence of systems of care employed i: 
similar situations not to establish the system re- 
quired but for the limited purpose of indicating 
the techniques which might have been employed 
Spencer v. Recreation Commission et als 

A traveler on a public sidewalk is under a duty t 
exercise ordinary and reasonable care for his ow: 
protection. Citro v. Stevens Institute 


The ruling that a traveler on a public sidewalk ha: 


a right to assume that there is no dangerous in 

pediment therein and is not obliged to anticipat: 
dangerous conditions in discharging his duty of 
reasonable care applies only to abnormal danger 
or facilities placed therein by the abutting owne 
or tenant for his own use. Citro v. stevens In- 
stitute 

In all sidewalk fall cases, the inquiry is whether th< 
traveler, by the exercise of ordinary care, would 
have discovered the danger and avoided it and 
on this score a jury question as to contributor: 
negligence may be raised by evidence of surround- 
ing circumstances indicating the traveler was pri 
viously aware of the danger or should have dis- 
covered it at the time. Citro v. Stevens Institute 

Where plaintiff tripped over raised sidewalk slat 
on clear day, and condition had existed for long 
time and plaintiff lived nearby, question of plain- 
tiffs contributory negligence was properly sub- 
mitted to jury. Citro v. Stevens Institute .. 

The general rule is that a vendor of real estate 
not liable, after the vendee has taken possessio: 
for injuries to the vendee or others on the prem- 
ises caused by a condition which existed at th: 
time the vendee took possession. Sarnicandro \ 
Lake Developers and Ferrante . 

Liability 
for injuries caused by condition thereof or there 
at time of sale discussed. Sarnicandro v. Laks 
Developers and Ferrante ; 

Scientific evidence as to velocity of w wind or cages ‘ 
of rain or the like is not a sine qua non to th 
defense that a storm caused the injury and w 
an Act of God: such defense may be establishe 
by descriptive testimony of lay witnesses. Leon: 
et al v. Rutt’s Hut 

The doctrine of res ipsa loquitur does not create 
“presumption” of negligence. Leone et al v. Rutt’: 
Hut... 

The permissibl e ‘inference of negligence which ma 
be drawn under the res ipsa doctrine remai 
though the defendant present evidence posta nea 
tory of the occurrence; it should be considered b; 
the jury, and can alone be the basis of recover) 
if the jury finds it outweighs the tendered ex- 
planation and constitutes a preponderance of th: 
evidence. Leone et al v. Rutt’s Hut 


of vendor of real estate to ‘third “person: 


Unless contributory negligence is a necessarily ex- 


clusive conclusion from the facts there is no war- 
rant for removal of the issue from the jury. Seipe! 
v. Sevek et al 
Only in the clearest case of contributory fault, wher 
the contrary hypothesis is not fairly admissib‘« 
may contributory negligence as a matter of la\ 
be found. Seipel v. Sevek et al 
Held, leaving car on dual highway temporarily afte: 
collision as well as return to scene of collisio: 
from position of safety on shoulder presented 
jury questions as to contributory negligence w:th 
reference to subsequent collision and injury but 
did not under the circumstances constitute con- 
tributory negligence as a matter of law. Seip: 
v. Sevek et al 


A social guest is a licensee who takes the propert) 


as he finds it but the host is liable for injuries t 
the guest caused by a condition thereon if the 
host (2) knows of the condition and realizes !t 
involves an unreasonable risk and that the guest 
will not discover the condition or realize the risk 
and ‘b) he invites or permits the guest to rema 
without exercising reasonable care to make the 
condition reasonably safe or to warn of the condi- 
tion and risk involved. Berger v. Shapiro 
An otherwise obvious risk to a guest may be con 
cealed danger within the social guest rule where 
because of the guest’s infirmity he would not be 
expected to observe it and the host knew of that 
infirmity. Berger v. Shapiro ; 
The inquiry under the social guest rule is not 
whether the host actually realized the condition 
of the premises held any risk but whether 2 


reasonable man would be cognizant of it. Berger 
* 


v. Shapiro ve 
Proof of lack of notice or warning by the host 0: 
dangerous condition on premises is essential e/e- 
ment of guest's right to recovery under socia-_ 
guest rule. Berger v. Shapiro .............. 
As a general rule persons who know that their 
faculties are impaired must conduct themselves 25 


the reasonable man would in the light of such - 


disability. Berger v. Shapiro 
Held, on facts, where a guest with impaired | vision 
fell by stepping into space left by removal 0 
brick from step with knowledge of host, jury 


question as to negligence and contributory neg- _ 


ligence was presented. Berger v. Shapiro 
The doctrine of respondeat superior does not im- 
plicate a municipality for the torts of its agents 
and employees in the same manner and to the 
same extent as private parties. 
Mularchuk and Keansburg 
(Continued on next page) 
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t an Negligence, Cont’d 
gen- 4 municipality is not liable for the active wrong- 
ther going of its employees unless it, by some officer 
i, or or agent having general authority to deal with 
here the matter, directed or participated in the wrong- 
pted ful act. McAndrew v. Mularchuk and Keansburg.. 333 
har- 4 municipality is not liable under the doctrine of 
tees ae respondeat superior for the wrongful shooting of 
nder a person by one of its policemen in the discharge 
tect >of his duties. McAndrew v. Mularchuk and Keans- 
ven BU, csc e she ae ang te en we a we vic aint itera welamlaas 333 
play Assigning a person to police duty and permitting 
Erie him to carry a gun without adequate training, 
seer examination as to proficiency in use or instruction 
s to as to when it may be used, constitutes active 
not wrongdoing for which the municipality is liable 
de- f such negligence proximately resulted in plain- 
phy iff being wrongfully shot. McAndrew v. Mular- 
Ae chuke and: IRCAMSDULS. a). <s/.0cemme ee ne aginiisen aes 333 
t be ‘or purposes of tort liability it is generally suffi- 
Kely ient that municipal agents are acting within the 
usl) scope of their general duties though proceeding 
uce contrary to law. McAndrew v. Mularchuk and 
oe KGANSDUES, 5.54 <n s 55% En ee .. 333 
icia! “here a building has been rented to several tenants 
lo ind the landlord retained control over the common 
rac- passageways, there is no duty on a tenant to warn 
able . guest of an employee of a condition which might 
: st beyond that part of the premises occupied 
1 t the tenant and over which he has no control. 
tty SMVCer 0s cE iA RUOGEWe icc cnc seine wean earn bien 347 
re- stinction between duty owed to invitee, licensee 
tine ind trespasser adhered to. Snyder v. I. Jay Realty 347 
ved » visiting an employee at his place of employment 
P “re a hazardous activity is not being conducted 
iy ‘ ) the area visited, is a licensee of the employer 
Fie the absence of any prior expression of disap- 
al by the employer. Snyder v. I. Jay Realty.. 347 
he ‘ Inv “Licensee”, and ‘“Trespasser” defined. 
i Snyder v. I. Jay Realty epee eee Ee 347 
pat: mn owner who rents portions of a building to several 
ae ants retaining in his control passageways for 
ger common use of tenants and those visiting 
ane is under a duty to exercise reasonable care 
Ir to have the passageways reasonably safe for such 
wae ise. Snyder v. I. Jay Realty .................... 347 
the nsee of a tenant is an invitee of the landlord 
sald . th reference to common passageways retained by 
ie ne landlord. Snyder v. I. Jay Realty ............ 347 
ee rd must provide light or other safeguards in 
aa ymmon passageway under his control if the 
pré ay is so constructed or maintained as to be 
ae jangerous and he is chargeable with notice of 
te.. 2 the condition. Snyder v. I. Jay Realty ........ 347 
sla is no duty on a tenant to remedy dangerous 
long r defective conditions in the common passageways 
ain- retained by the landlord. Snyder v. I. Jay Realty 347 
sub- e question of capacity or incapacity of an infant 
ne tn » be contributorily negligent is a factual inquiry 
e to whether he had the capacity to act un- 
si0 sonably under the circumstances in the light 
em- nis age, training, judgment and other relevant 
th: factors, and is to be treated as any other fact ques- 
0 1 with the court first deciding whether the 
y ience is such that reasonable men might disa- 
Sor on the question of incapacity before sub- 
re tting it to the jury. Bush v. N. J. & N.Y. Transit 347 
ake i less than 7 years old is rebuttably presumed 
: ya to be incapable of negligence and the issue of 
um: nis contributory negligence may therefore not 
th: ibmitted to the jury in the absence of evidence 
Ww ! training and experience from which the jury 
shed iid infer the child was capable of understand- 
pone — ¢ and avoiding the danger involved. Bush v. 
: 2 . J & N.Y. Transit 5 AG ; See 347 
te i ‘nere evidence of capacity of a child under 7 is 
utt’s juced, the trial court must first determine 
oe ther it is sufficient so that reasonable men 
ma) t disagree as to the child's capacity to per- 
mt the risk and avoid the danger, and if so. 
ana- there is further evidence the child did not 
a by act In @ manner which would be expected of a 
givoh nud of similar age, judgment and experience, 
<. ne issue of contributory negligence is then for 
whist ‘ne jury with an appropriate charge as to the 
ice pr sumption and test of negligence. Bush v. N. J. 
=. w N.Y. Pransit:....<.c. oe Sere 
(ee : who engages an independent contractor 
“er 0 ‘o do work for him is ordinarily not liable for 
here ‘he negligent acts of the contractor in performing 
ib! ntract unless (a) the person retains control 
: manner and means of doing the work or 
Q - engages an incompetent contractor or (c) 
steer tivity contracted for is “inherently danger- 
= “ultra hazardous’. Majestic v. Toti and 
ar 4 Parking Authority ; .. 357 
with vation of right to supervise work to see it is 
but ne according to contract and specifications is 
con- etention of control over manner of doing 
ripe! th rk so as to make contractee liable for negli- 
ie gence of independent contractor. Majestic v. Toti 
erty ind Parking Authority Since SEP ree 357 
st etner financial responsibility of independent 
the tractor to respond in damages for tort claims 
2s it s an element of cempetency of contractor, not 
uest ed. Majestic v. Toti and Parking Authority.. 357 
risk a “ner who retains an independent contractor 
nain work which he should recognize as neces- 
the ériiy involving a peculiar risk of harm to others 
ndi- | ir special precautions are taken is liable 
A “ { the contractor negligently fails to take those 
con recautions. Majestic v. Toti and Parking Au- 
here 33} 1 Si aes pg: Neate : 357 
t be “ .andowner is liable for the negligence of an in- 
that ‘ependent contractor performing a contract for 
” inherently dangerous. Majestic v. Toti and 
not g Authority ne Seaererdns ee 
ose me. vhere building in busy, built up section of 
lle y is being demolished, whether work is in- 
ree! - nerently dangerous or involves a peculiar risk 
Re es n to others unless special precautions are 
© @ Oo as to make owner liable for negligence 
om ndependent contractor, is jury question. Ma- 
BCT € v. Toti and Parking Authority .......... 357 
ae ‘inherently dangerous” connotes a danger 
ss va is incidental to the work itself and not 
se ar g solely from the methods of performance- 
cuban a activity which can be carried on safely only 
eee the exercise of special skill and involves 
1 e Tave risk of danger if negligently done. Majestic 
of = ate : : a 
jury Pho and Parking Authority ................. 357 
ae a ultra hazardous” operation is one which neces- 
~ 9 Sériiy involves a serious risk of harm to others 
pone *nich cannot be eliminated by the exercise of 
ents utmost care and is not a matter of common usage. 
the  .Majesic v. Toti and Parking Authority ........ 357 
me “ability for damage or injury when the work is 


KS wultra hazardous” is absolute, while liability in 
the case of “inherently dangerous” activity de- 


pends on negligence. Majestic v. Toti and Parking 
Authority 
Where there is proof of installation of gas heater 
without proper venting and explosion of escaping 
gas six years thereafter, whether striking of 
match causing explosion or prior flooding exting- 
uishing pilot are intervening efficient causes in- 
sulating installer’s negligence are questions for 
jury. Andreoli v. Natural Gas et al 
A defendant is not relieved from liability where 
his negligence combined with some foreseeable in- 
tervening cause occasions harm. Andreoli v. Nat- 


gence have been foreseen, the result is considered 
in law as the proximate result of the first wrong 
cause. Andreoli v. Natural Gas, et al 
Liability attaches not only to the dominating cause 
but also to any cause which constitutes at any 
event a substantial factor in bringing about the 
injury. Andreoli v. Natural Gas et al 
Where evidence supported conclusion that employee 
of independent contractor retained to guard de- 
defendant's premises sustained injury when ladder 
he was using to replace burned out light bulb 
slipped and collapsed, and there was evidence 
that replacing of bulbs by guards was customary 
practice though not authorized by defendant, and 
that ladder belonged to defendant and had worn- 
out safety skids, jury question was presented as 
to negligence of defendant in supplying defective 
equipment. Ginnelly v. Continental 
An employee of an independent contractor is an in- 
vitee to whom the duty of exercising ordinary 
care to keep the premises reasonably safe for the 
purpose of the invitation exists as long as he is 
in the area of the invitation and is using the 
premises in an authorized manner. Ginnelly v. 
Continental Aa 
Whether an invitee stayed within the confines of 
the invitation is usually a jury question and where 
the activity was for the benefit of the invitor and 
reasonably incidental to the invitation and known 
to the invitor, an implied invitation to engage 
therein may be found. Ginnelly v. Continental. . 
To impose liability for supplying defective equip- 
ment it is not necessary that defendant should 
have foreseen particular occurrence or use of 
particular defective equipment: it is enough that 
defendant should have foreseen that harm would 
result if proper equipment was not provided. 
Ginnelly v. Continenal 
The infant trespasser rule laid down in Restatement, 
Torts, Sec. 339 is now firmly entrenched in our 
law. Turpan v. Merriman bee 
The rationale of the infant trespasser rule is that 
where a trespass on land is foreseeable and a 
condition thereon involves unreasonable risk of 
death or serious injury to a trespassing child, the 
possessor becomes liable for injury to such child. 
Turpan v. Merriman 
Where recovery by the infant trespasser has been 
allowed the obligation to foresee the risk has 
been imputed from the dangerous nature of the 
condition causing injury and prior knowledge 
of trespass on or permitted use of the lands by 
children. Turpan v. Merriman 
While absence of knowledge of prior trespass or of 
an obviously dangerous condition does not exon- 
erate the possessor from liability they may be 
of vital importance on the issue. Turpan v. Merri- 


jured by stepping on piece of scrap metal which 
sprung up and lacerated knee, in house under 
construction. Turpan v. Merriman : 
A grandparent who has voluntarily undertaken to 
care for a child must exercise reasonable care in 
so doing. Cwik v. Zylstra aie, 
Where grandparent knew grandchildren were play- 
ing in vicinity of pail of scalding water she had 
drawn and failed to warn them away or of the 
presence of the pail, jury question as to negli- 
gence is presented when one of the children fell 
or was pushed into the pail. Cwik v. Zylstra .... 
A tortfeasor is not relieved of liability for his negli- 
gence by intervening acts of third persons or 
children if those acts were reasonably foreseeable. 
Cwik v. Zylstra rr ces Otses 
Negligence of one joint entrepreneur is not impu- 
table to the other though it occurred in the joint 
enterprise where the negligence was unrelated 
to the enterprise. Cwik v. Zylstra 
One who is inattentive to or forgetful of a known 
and obvious danger is guilty of contributory neg- 
ligence as a matter of law unless some condition 
or circumstance which would divert the mind of 
an ordinarily prudent man existed at the time. 
Ferrie v. D’Arc Bie es 
Held, habit of leaning on stoop railing while feed- 
ing dog is no excuse for failing to remember 
known absence of railing when next feeding dog 
and thereby falling from stoop. Ferrie v. D’Arc .. 
Tavern keeper who knowingly serves intoxicated per- 
son or minor liable for injuries caused by latter's 
negligent car operation . : 





by failure to discharge that duty with reasonable 
care. Doktor v. Greenberg 
Whether teacher's breach of 
is proximate cause of injuries to one student in- 
flicted by another student not decided. Doktor 
v. Greenberg 
Held, on facts, teacher did 
ing classroom after witnessing exchange of single 
blows between students in corridor, where that 
incident had apparenfly ended and one of the 
students later pushed other unexpectedly as he 
was entering classroom, causing injury. Doktor 
v. Greenberg 
Proprietors of parking 
operators and the passengers of vehicles onto their 
premises for the purpose of parking the cars for 
a fee and alighting therefrom. Nary v. Parking 
Authority et als 
A business operator’s invitation extends not only 
to those on the lands for the purpose of his busi- 
ness but also to those whose visit is for the con- 
venience or necessities of others who are on the 
land for such purpose. Nary v. Parking Author- 
ity et als ve 
Whether a car operator has or has not paid the 
parking lot fee should not be absolutely deter- 
minative of the rights of a passenger who is in- 
jured after leaving the vehicle but before the 
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3 
- operator has finished parking. Nary v. Parking 


Authority et als 
An invitation to come on premises includes an in- 
vitation to use those parts of the premises to 
which the invitee reasonably may be expected to 
go; such use as the owner should have foreseen. 
Nary v. Parking Authority et als 
The Columbia Study of Compensation for Automo- 
bile Accidents: An Unanswered Challenge 
Landlord is Liable for Injuries To Tenant’s Family 
from Breach of Covenant to Repair 
Violations of an ordinance germane to the hazard 
involved have the same evidential force in per- 
mitting an inference of negligence as violations 
of a statute. Rodgers et als v. Reid 
When a number of circumstances are relied upon 
to establish negligence, cumulative effect may be 
sufficient for submission to fact finder though no 
one of them alone was sufficient. Rodgers et als 
v. Reid 
The mere act of moving from one part to another 
part of a moving bus in order to change seats 
does not constitute negligence and will not support 
submission of the issue of contributory negligence. 
Massotto v. Public Service 
Evaluation of A Casualty Claim, by 
Stevens 
The Use of Hospital Records in Negligence Cases, 
by Harvey G. Stevenson 


NEGOTIABLE INSTRUMENTS 
Notice of a defect in title of the transferor which 
will prevent a transferee from becoming a holder 
in due courses is actual knowledge of the defect 
or knowledge of such facts that his actions in 
taking the instrument amounted to bad _ faith. 
Joseph v. Lesnevich et al 
Proof merely of suspicious circumstances or negli- 
gence on part of transferee in taking instrument 
does not of itself constitute bad faith which pre- 
vents his becoming a holder in due course; bad 
faith exists only when the failure to make in- 
quiry is such as to indicate a deliberate desire 
to evade knowledge because of a belief or fear 
that investigation would disclose a vice in the 
transaction. Joseph v. Lesnevich 3 
When transferee accepts instrument without inquiry 
from transferor who advised he had obtained it 
from an anonymous source, question of bad faith 
of transferee is for jury. Joseph v. Lesnevich et al 


NEWLY DISCOVERED EVIDENCE 
To warrant opening a judgment under R.R. 4:62-2 
on the ground of newly discovered evidence it 
must be shown the evidence was not, and could 
not by the exercise of due diligence have been, 
discovered before trial or in time (within 10 days) 
to move for a new trial under R. R. 4:61-2. Hodg- 
557: son v. Applegate 
The tests for newly discovered evidence sufficient 
to warrant a new trial are (1) the evidence is 
material and not merely cumulative, impeaching 
or contradictory, (2) it has been discovered since 
triai and could not have been discovered before 
trial by the exercise of due negligence, (3) it 
would probably change the result if a new trial 
were granted. State v. Jones 
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NEW TRIAL 
A new trial limited to damages only may be ordered 
on an application for a new trial as to all issues, 
where the court finds the verdict was excess.ve 
but that it was wrong only in that respect and 
that it was not so excessive as to show that the 
jury was moved by passion or prejudice in its 
verdict as to liability. Purpura v. P.S. Elec. & 


be served not later than 10 days after the court 
announces its conclusions and shall be noticed 
for hearing and argued no later than the second 
regular motion day after service; failure to 
comply, in the absence of good cause, justifies 
559 dismissal of the motion. Reiss v. Reiss 
To warrant opening a judgment under R.R. 4:62-2 
on the ground of newly discovered evidence it 
must be shown the evidence was not, and couid 
not by the exercise of due diligence have been, 
discovered before trial or in time (within 10 days) 
to move for a new trial under R.R. 4:61-2. Hodg- 
son v. Applegate 
Admissions and stipulations 
cannot be withdrawn for retrial unless reversal 
or change in issues justifies the new position. 
Schnurer v. Stein werd ; 
Waiver of jury in original pre-trial order cannot 
be withdrawn as of right for retrial; application 
supported by adequate basis must be made. 
Schnurer v. Stein wr 
The tests for newly discovered evidence sufficient 
to warrant a new trial are (1) the evidence is ma- 
terial and not merely cumulative, impeaching or 
contradictory, (2) it has been discovered since 
trial and could not have been discovered before 
trial by the exercise of due diligence, (3) it 
would probably change the result if a new trial 
were granted. State v. Jones 
Newly discovered evidence to warrant upsetting a 
verdic must not be merely impeaching or con- 
tradictory and must be such as would probably 
alter the result. Ginnelly v. Continental 
Held, false testimony as to part of expert’s qualifi- 
cations, insufficient to require new trial where 
there was ample undisputed other qualification 
facts. Ginnelly v. Continental 
Under R.R. 4:61-2 motion for new trial must be 
served within ten days after entry of jury verdict 
and must be returnable and be argued no later 
than the second regular motion day after service 
unless the court for good cause shown has fixed 
an earlier or later date. Emmons v. Stillwell et al 
and Hil! v. Stillwell et al 
While under R.R. 4:61-2 court has power to extend 
time for argument of motion for new trial beyond 
that fixed; by the Rule, such power exists only 
when invoked before the time limited has expired. 
Emmons v. Stillwell et al and Hill v. Stillwell et al 


NOTICE 
When a formal notice is required and the form is 
not prescribed, it should give the necessary in- 
formation and clearly, definitely and explicity 
apprise the person whose rights are affected of 
what is required of him. Portage v. Reich, et al 
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NUISANCE 


The essence of a private nulsance 1s an unreasonable 
interference with the use and enjoyment of one’s 
lands, the test being whether defendant's activi- 
ties materially and unreasonably interfere with 
plaintiff's comforts or existence according to the 
standards of the ordnary man. Sans v. Ramsey 

In determining whether a defendant's use of his 
lands constitutes an enjoinable private nuisance, 
recognition of the reciprocal right of each owner 
to a reasonable use and a balancing of the con- 
flicting interests is required. Sans v. Ramsey 

Injunction enjoining continued use of golf tees in 
present location affirmed on facts. Sans v. Ramsey 


NUNC PRO TUNC ORDERS 
Nunc pro tunc orders are granted guardedly but 
never to create what was not done nor to affect 
vested rights. Emmons v. Stillwell et al and 
Hill v. Stillwell et al 4 
Order nunc pro tunc extending time for hearing of 
motion for new trial will not be granted where 
party could have made timely application therefor 


and excuse offered was inability of reporter to 
provide transcript. Emmons v. Stillwell et al and 
Hill v. Stillwell et al 
OPINIONS 
Address by Justice Albert E. Burling On Length 


and Number of Judicial Opinions 


OPTIONS 
Avlicense to reclaim underwater lands without speci- 
fied time limt, like an option to purchase lands 
without time stipulation, must be exercised within 


a reasonable time or it will be deemed to have 
expired. River Development v. Liberty 
ORDERS 
Order directing party to file power of attorney 


with Clerk to accept process as condition of pro- 
ceeding with the action is interlocutory order 
from which application for leave to appeal must 
be made as required by R.R. 2:2-3 (a). Gay v. 
Stengel 
Fact that failure to comply with an 1 otherwise inter- 
locutory order will bar further proceedings or 
may result in dismissal does not change nature of 


such order to a final order or judgment. Gay v 
RTA oop b is yk. 6 6 ay ae rete Wa EES 
ORDINANCES 
Ordinances are not repealed by inaction nor is 


enforcement of a regulatory measure estopped by 
mere prior general failure to compel compliance 
Kennedy et als v. Newark 


PARENT AND CHILD 

Whether the court has power to abrogate an adop- 
tion for grounds other than fraud in the procure- 
ment thereof not decided. In Re L ‘ 

In every case involving custody of a child, the para- 
mount consideration is the welfare of the child 
and accordingly abrogation of a prior adoption 
will not be ordered even on application of the 
adopting parents where such course would not be 
for the child’s best interest. In Re L = 

An action under N.J.S. A. 9:16-2 by the mother of 
an illegitimate child against the putative father 
charging him with non-support cannot be main- 
tained where there was an order for support en- 
tered in a prior action under J.S.A. 9:17-2 by 
the Director of Welfare which order is being 
honored by the defendant. Arthur v. Miraglia 

Proceedings under Chapter 16 and 17 are civil in 
nature, judgments therein are similar to any 
judgments at law, and the doctrine of res judicata 
would seem to be applicable. Arthur v. Miraglia 

The liability of parents for damage done to public 
school property by a pupil, under R.S. 18:14-51, 
applies to damage rigs after as well as during 
school hours. Bd. of Ed. Hansen 

The imposition of auatine: liability on parents for 


damage to public school property done by their 
pupil children under R.S. sig 51 does not vio- 
late due process. Bd. of Ed. v. Hansen 


The in loco parentis relationsh ip between a husband 
and a child not his, and his obligation to support 
the child, continues oniy so long as he means the 
relationship to exist. D. v. D 


PARTIES 


An administrator C.T. A. has no power to maintain 
an action to enforce a contract made by his de- 
cedent for the benefit of a third party where no 
assets would come into the estate and no benefit 
could come to the estate thereby. Drewen etc. v 
Bank of Manhattan ec. 

An administrator C. T. A. 


has only the powers and 
duties conferred on him by law which in general 
are to administer the estate by collecting assets, 
paying debts and making distribution according 
to law. Drewen etc. v. Bank of Manhattan etc. 

The constitutionality of an ordinance or statute is 
open to attack only by a person whose rights are 
adversely affected thereby. Bd. of Ed. of Mountain 
Lakes v. Maas 


Owners beyond 200 ft. from property ‘involved as 
well as those within have standing to attack 
variance. Mocco et al v. Job et al 


Even though omission of necessary parties was not 


raised below, the appellate court may, and in a 
proper case should, note it and take such steps 
as justice may require. Royal v. Hartford 


Parties injured in accident are necessary parties in 
action between two insurance companies for de- 
claratory judgment as to the extent of their cov- 
erage of the accident. Royal v. Hartford 


PARTITION 


The entire court 


sales price of property sold under 
order in a partition suit is a fund before the 
court out of which allowances of counsel fees 
and disbursements may be made even though 
only part of the sales price was deposited in 
court because the high bidder was permitted to 
apply his distributive share against his bid. Lip- 
in v. Ziff 
In partition action counsel fees will be allowed only 
for services rendered for the benefit of all parties 
and not for those rendered to plaintiffs personally. 
Lipin v. Ziff 
In allocating disbursements and charges between 
co-tenants the court will be governed by the 
ae fairness and justice of the situation. aanin 

. Ziff 
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Plaintiffs’ disbursements for brochure and for ap- 
praisal on their behalf disallowed as charge on 
partition sale proceeds. Lipin v. Ziff 


PARTNERSHIP 
The uniform partnership law as adopted in our state 
does not follow the “entity” theory but embraces 
the common law theory that a partnership is not 
a separate entity, with certain modifications re- 
lating to the partnership property, approaching 
the “entity” theory only with regard thereto. 
Mazzuchelli v. Silberberg 5 ene eet 
While a partnership is an “employer’ under the 
Workmen’s Compensation Act and an entity for 
the purpose of suit thereunder, it is not such an 
entity separate from its partners as will enable 
a third party suit by an employee under R.S. 
34:15-40 against an indivdual partner for injuries 
sustained in the ee Mazzuchelli v. Sil- 
berberg £ Sia Sai tinea bowie 
Partnership Cor ntinuati on Agreements ve 2 
The standard “save harmless” clause in a partner- 
ship agreement relates only to indemnity for 
actions by third parties against a partner and not 
to actions between the partners. Hansen vy. Janit- 
schek 
Where a single 
two names in 


partnership operates under or uses 
its business, an employee under 
either is an employee of the partnership and 
cannot maintain an action in tort against the part- 
nership under either name for injuries covered by 
the Workmen's Compensation Act. Rizio v. Globe 
PATERNITY 
In proceeding by muthe1 
putative father of child to establi 
State is the plaintiff and judgme 
deciding on and ordering payr s for support 
and education of child; it cannot, as in proceeding 
under N. J.S. 9:17-2 direct reimbursement for paid 
doctors and hospital bills, require posting 
of bona, nor direct payments to Director of Wel- 
fare. State v. Arbus 
In proceeding under N.J.S 
nor basis for finding child is 
public charge. State v. Arbus ; 
paternity action cross-examination designed to 
show defendant's libido as tending to prove his 
paternity is improper and prejudicial and requires 
reversal. State v. Arbus 


under N. J.S. 9:16-3 against 
sh paternity, the 
limited to 
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nor 


9:16-3 there is no need 
Ikely to become a 


In 


PAYMENT 
A payment is not voluntary so as to bar 
if the payer was not aware of the true facts or 
had choice. Jenkins v. Kaplan 
PENALTIES 
Though 


restitution 


no practical 


unavailable an agree- 
which is unconscion- 
unenforceable. Feller 
3uildings, Inc., et al 


interest at rate 


defense of usury be 
ment for payment of inte 
ably high is a penalty and 
et als v. Architects Display 

Agreement for payment of 
after maturity is unconscionable where rate 
before maturity was higher. Feller et als Archi- 
tects Display Buildings. Inc., et al 

Agreement for payment of additional 


rest 


not 





Interest in 


event of default before maturity bringing total 
interest to 32.87 for period from default to 
maturity is penalty and not sustainable for such 
period though sustainable thereafter as not then 


als v. Architect Display 


Feller et 


Inc., et al 


unconscionable 
Buildings, 


Parties may agree that an obligation shall bear a 
higher than legal rate of interest after maturity 
but if such rate is unconscionable it will be un- 





Archi- 


enforceable as a penalty. Fe et als v 
tects Display Buildings, Inc.. et al 





PENSIONS 
Under N.J.S.A. 43:-10-18.12 a pensioner who is 
allowed a pension for total and pern 1anent disabil 
ity is entitled to continue to receive his full pen- 
sion without deduction for outside earnings unless 


longer totally and permanently 
performing his former duties. Hogg 


and until he is no 
disabled from 
v. Emplovees 

Submitting reports of earnings as required by coun- 
tv's regulations does constitute a waiver of 
legal pension rights which the pensioner was not 
then aware of. Hogg v 





not 


Employees 


PLEADINGS 


A defendant in the Juvenile and Domestic Relations 
Court is entitled to a complaint which informs him 
of the specific legal and factual basis of the charge 
against him and if it is intended to charge him 
under more than one statute or section. the com- 
plaint should be in separate counts for each. Hewitt 
v. Hollahan 


False swearing prior to trial may not be raised as 
defense to claim on policy unless pleaded in an- 
swer. Weil v. Penn. Fire Ins 

PRACTICE 


An action can be voluntarily dismissed by a plaintiff 


only in accordance with the provisions of R.R 
4:42-l(a) or (b) and, where a defendant has en- 
tered an appearance, must be by written stipula- 


signed by all parties or by tten court 
Margolis v. Clawans 


settlement to be a matter of 


tion 
order. 
,A stipulation of 


wri 


record 


must be reduced to writing and filed with the 
c urt or incorporated in a written court order: a 


cierk’s notation as to an oral settlement announced 
in court is not a part of the official record 
binding on the parties though it is evidential 
Margolis v. Clawans . 
A clerk’s notation in the docket of the 
cral settlement agreement announced in 
not a judgment. Margolis v. Clawans 
Notice re Calendar Practice for Installment 
ments 
The Impartial 
View, by Harry A. Gair 4 
While review of trial errors may not as a 
rule be had under R.R. 4:62-2 but must be by 
appeal. whether such relief may never be had 
under this rule not decided. Hodgson v. Applegate 
Equitable defenses and counter-claims may be set 
up in an action for possession of lands. Township 
of Brick, et als v. Point Pleasant Manor, et als 
N. J.S. 2A:35-1. 2 and 3 are procedural statutes and 
hence are subordinate to the rules of court. Town- 
ship of Brick. et als v. Point Pleasant Manor, et als 
In the interest of a just accounting. the court may 
under R.R. 4:15-2 amend the pleadings and pre- 
trial order where the objecting party fails to 
satisfy the court that he would be prejudiced in 
meeting the issue so injected. Lohmann v. Lohmann 
Nunc pro tune orders are granted guardedly but 
never to create what was not done nor to affect 
vested rights. Emmons v. Stillwell et al and Hill 
ELLE do onlaid.s Su acrata rae, eos 
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Order nunc pro tunc extending time for hearing of 
motion for new trial will not be granted where 
party could have made timely application there- 
fore and excuse offered was inability of reporter 
to provide transcript. Emmons v. Stillwell et al 
ancl Gal vi Uwe! CGAL. cos cae arete-are 0 Os Sibelius 

R.R. 4:8-3 requires that the statute of frauds be 
affirmatively pleaded. Varriano v. Miller 


PRETRIAL 
The granting of a new trial does not vitiate the ori- 
ginal pretrial order and stipulations contained 
therein; the original order continues as the basi 
statement of the issues and agreements subject tc 
such other changes as the court in its sound dis- 
cretion, based on reasons presented, deems justi- 
fied. Schnurer v. Stein 
issue is raised by the pr retrial order 












Unless an 
has no standing at the trial. Leonia v. Fort Le: 
et — , Lee ae 
J. Pretrial Procedure To Be Evaluated 
PRIORITY 
Assignment by :) er of broker's co 
sions, in contract for sale of realty. out of pur- 
chase price payable at closing. does not hav: 
riority over subsequent mortgages or mechanic 
liens duly recorded before the clo ar 
f constructi of the property covered by 
co act. Burke Hoffma n v. Bergton 
PRIVILEGE 
Communications between a client and accountant a) 
not privileged. Hodgson v. Applegate 


Every presumption be indulged in favor of pe! 
tinency and ae co of allegations in pleading 
so as to bring them within absolute privilege an 





burden is on one claiming defamation to sho. 
allegations were unprivileged. Thourot v. Harnet 
and Greiman it aactresi 
The privilege of the attorney is at least as broad ~ 
that of the to the litigation. Thourot v Hart 
“tt and Grei: 





vate litigation is absolutely privilege 
and defamatory matter of anothe 
during the course of th 
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A party to pri 

i$ 
to publish false 
the nstitution of or 








proceeding if the matter has some relation theret 
though legally irrelevant or immaterial. Thourot 
Hartnett and Greiman ; 

While the attorney-client privilege is to be strict! 


t shoul 
even thoug 
Janitsche 
exists 


lt exists 


limited to 
be applied 
a party 1s 
her 





the purpose for which 
when the facts warrant it 
injured thereby. Hansen v. 

attorney-client relationship 


the 


Whet 





for the determination of the trial cour: 
i first instance and his conclusion will n 
be upset on appeal where there were proofs 


it. Hansen v. Janitschek 





support 








Held. where. as here, prospective borrower goes 
her lawyer. in the first instance, for his legal assi 
tance in getting a mortgage loan, as distinguishe 
from the case when one goes to a bank and 
referred to the — lawyer to consummate t} 
tre ti the relationship is that of attorne 
lient with the c PNY. privilege. Hansen 
Janitschek 

PROCESS 
A Sheriff's return of service, 








raises a presumption that the 





are true. which can only be « 
convincing evidence that the return 
farb v. Roeger . 
» unccrroborated testimony of the defendant al 
is generally held insufficent to impeach the retu: 
Goldfarb v. Roeger 


f service 

‘e evidence in support of claim 
not served on defendant leaves court 
facts. the return of service 


Roeger 


that summo: 
uncerta 
as to true stands 


Goldfarb 











Though evidence may be insufficent to warrant set- 
ting aside default judgment in toto under R 
4:62-2'd). if it creates doubt as to actual servi 
sf process and defendant acted within reasonab 
time and asserts a meritorious defense, judgme 
should be opened under R.R. 4:62-2'a) to pern 
iefendant to interpose his defense. Goldfarb 
Roeger : ; 

Application to open judgment under R. 4:62-2 
calls for exercise of sound discretion by cou 
guided by equitable principles with all dout 





resolved favor of the applica ation Goldfarb 
Roeger 

A court may mold the service rule, R.R. 4:5-2 
meet a particular situation where necessary 
facilitate business and advance justice. subject 
the overriding requirements of due process anc 
essential justice. Gay v. Stengel ............ : 


Held. facts, 
power of att 
to accept service of 


on properly required party to fis 
yrney with Clerk of Superior Court 
process as condition of pe 





mitting party to proceed in the action. Gay 
Stengel aes : a - 
ROSECUTORS 
The power to appoint Legal Assistant Prosecut 


to appoint other personnel of a Pr 
in the Prosecutor, not the Coun 
ty Board of Freeholders. Cetrulo v. 
Appointments of Assistant Prosecutors or 
Assistant Prosecutors are at the pleasure 
Prosecutor, expire with the expiration of his 
when he is superseded, and are not he 

in the protection of the Veteran's Tenure Act 
Cetrulo v. Byrne, et al .... oe - 


PROXIMATE CAUSE 
An intervening cause which 
sor’s negligence must be a 
is. one Which alone, without defendant's 
contributing in the slightest degree, produces 
injury: otherwise it is a concurring cause 


as the power 
secutor’s office 
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term or 


will excuse a tort 
superseding one, 
negligen 


tea- 








excusing liability. Meistrich v. Casino ..... 
CUANTUM MERUIT 
Action in quantum meruit may be maintained for 
performance rendered under a contract void r 






ited accord 


may be li: : 
Ecloss v. Par- 





uncertainty but 
to the certain 
sippany-Troy 
The Statutes requiring advance . appropri ation of fu 
for municipal expenditures are not violated by 
municipal contract for reimbursement to a deve! 
er for installing water mains which the municipa 
was obligated to install, particularly where re 
bursement is to be made from iuture revenues reé- 
ceived from the mains. Ecloss v. hedstiecseigaie 


recovery 
terms of the contract 














Hills Siri sank ba Rare So poe tot Sac aT Gee ee ee atti - 


The competitive bi dding statutes will not bar acti: on 
in quantum meruit by developer for reimbursement 
for installing, water mains where the spirit of the 
statutes has not been violated. Ecloss v. Parsippany: , 
Troy Hills 


Byrne et al .. &: 


Hills . oe “ 
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By virtue of N. J. S. A. 48:12-152, a railroad is under 
no duty to exercise reasonable care to protect infant 
trespassers from injury by its trains even though it 
nows children are accustomed to play on its prop- 
rty at the site involved. Egan v. Erie R. 


k 


er 


REAL PROPERTY 

A misdescription which can be plotted in two ways, 
se which closes and results in different plotted 
‘racts With a substantial variance, renders a title 
so canal as to bar specific performance. 

Gaub v. Nassau .....s-seeeeeeeee 
e challenge to the title is based on the contention 
+ certain necessary parties were not named in a 
tition or a foreclosure action the chain of 
+:t]e, the title being sufficient on the record, the de- 
oe f in a specific performance 


f unmarketability, 
affirmative defense, the burden of 
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is on the defendant; otherwise the 
oving marketable title is on plaintiff. 
. Toit SC Ry awstats 
Wa tion of an easement naturally operates 
t ance other lands of the grantor, it is deemed 
nt appurtenant and not an easement in 
g s intended. American v. Dinallo, et als 
L exists, an easement is presumed to be ap- 
nant and not in gross. American vy. Dinallo 
EK servation of sewer nr to “run with the 
and describing the sewer system as one servic- 
g e lands herein conveyed as well as other 
5 owned by grantors,” permits only of 
t easement appurtenant we id 
x sion to lands not then owned s 
v. Dinallo, et als : : : 
A x lien filed after the filing of lis pendens 
ze foreclosure action is cut off and dis- 
d lien on the is | foreclosure 





nt. Puritan Dairy v. 


q filing of a lis pendens in a mort foreclosure 
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is as effective to cut off subsequently filed 
liens as any other liens. Puritan Dairy v 
st offer rs * . 
A that ; a license in land has termin ated by 
d onment must be reached with eat caution 
Devel lopment v. Liberty Si Satacs 
A nse to recl laim underwater lands without speci- 
like an option to purchase lands 
tipulation, must be exercised within a 
¢ or it will be -d to have ex- 
re River evcloumment Vv. ty 
A ner of property is entitled to 
ther’s lands which constitutes a 
f er. Sans v. Ramsey 
; general rule is that a vendor of rea 
é r the vendee has taken pos i . 
t endee or others on the premises caused 
ndition which existed at the time the vendee 
possession. Sarnicandro v. Lake Developers 
rante . is Aueuk ; or 
I ty of vendor of real estate to ‘d persons for 
caused by condition there or thereon at 
f sale discussed. Sarnicandro v. Lake Develop 
Ferrante 
T e no implied warranties of safety in sales of 
state. Sarnicandro v. Lake Devel pers and 
1 for possession of lands by t1 
er who made improven ts 
ver reasonable value of V 
idgment for possession or 
ve the imp rovements if, 
ger acted in good f. Tal 
;wnership which 1 
negligence and true ov 
nts were being placed thereon. Township 
v. Point Pleasant Manor, et als g 
E ses and counterclain S may be set up 
or possession of lands. Township of 
rick int Pleasant Manor, et als 
J. S 3 are procedural st eS é 
e to the rules of court. Town 
v. Point Pleasant Manor, et als 
\ wisdee that an 
ve belief of ownership 
enly believes himself vendee under a con- 
permits him to make 
rs lands without objection, his 1 
im to oe, for the value of the improve- 
s. Heim, et als v. Shore, et als .. 
ser at an pobre csc ] ind dgment 
z t a entirety 
S right of s p as well 
her life interest. King v. t als 
g installment contract for of realty 
ision for the vendor to the sale 
nt of default in payments, as such, 
ite the vendor a mortgagee. Dorman v. Fisher 
nsta t contract. intended by the parties to be 
that, should not be held a deed and mortgage 
Yorman v. Fisher ......... ; retires 
4 ) rejects title stating only insufficient rea- 








ore can thereafter assert other defects as 
ng as there has been no change of posit 7 
reasonable reliance on the buyer's 
d thereof. Bertrand v. Jones 





recedent 





+ f seller to perform is a condition 
1ot excused by repudiation by the buyer on 
S ent grounds, in absence of estoppel. Bertrand 





t justified in refusir ng to close because of 


rmance of a condition for the sole benefit 


















which the seller offers to waive and 

= requested 40 minute delay in closing 
ett GOHES) 22. ; « 

*" €xisting easement in lands, no matter how minor, 

las + 


an agreement to convey free and clear of 
mbrances. Bertrand v. Jones 

it is a right to use the lanc 
compensation while a restriction 
on the manner in which one 
ds. Bertrand v. Jones 

2Ject to restrictions of record” 
to encompass easements whe n 
> contrary though might be construed if 
Knew of the easements at time of contract or 
ere obvious and buyer had inspected property 


+ 





not 


will 
n contract 











oefore contracting. Bertrand v. Jonés 
ia ee 
al effect of a release executed in Massachusetts 


use of action which arose there and noted as 
in full satisfaction on the court records there 
itrolled by the law of Massachusetts. Minery v. 
er is aces law a release to an 1 agent releases 
S principal from all respondeat superior liabil ity 
: though it does not so operate as to separate mone 
int tortfeasors. Minery v. Fenton 
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The recent N. J. decisions on the effect of a release of 


one of several joint tortfeasors did not pass on the 
effects of a release of an agent on the respondeat 
superior liability of his principal. Minery v. Fenton 


RENT CONRTOL 

An exaction from a tenant of rent in excess of the 
legal rent results in unjust enrichment of the land- 
lord at the tenant’s expense entitling the tenant to 
restitution of the overcharges in the absence of 
special defenses such as that the payments were 
voluntary. Jenkins v. Kaplan 

The fact that the landlord was entitled to and could 
have obtained rent increase approval had he applied 
for same is no defense to an action for restitution of 
rent overcharges where he did not so apply. Jenkins 
v. Kaplan 


RES ADJUDICATA 

Doctrine of res adjudicata does not 
of action in prior suit is not same as in present suit 
but doctrine of collateral estoppel by judgment ap- 
plies if parties are same. Township of Brick, et als 


apply where cause 





. Point Pleasant Manor, Ct. als. ..<.< .< as ceed. cacens 

re declaration as to the rights of one s hareholder is not 
res adjudicata as to other shareholder ‘where the 
action was not a class action Constant tin & Co. v. 


R. P. Holding Corp 
RESCISSION 
Where, after 

by seller to retake 
reasonable 


and agreement 
fails to do so 
liable for 


mutual rescission of sale 


the articles 
time, seller 


seller 
becomes 
circumstances 


within a 
ael 


easonable storage charges and un 
such as here present, purchaser ay sell same in 





i hold the pro- 
sapere storage 
‘ed. Hel- 


not ge.2 


reas 


a 


good faith without further 
ceeds for benefit of the seller 
charges and other reasonable expenses incur? 
er & Co Hammond Appliance Co 
Held, resale by purchaser after rescissi 
unreasonable delay by seller t 
did not, under circumstances here, c 





less 


if sale and 
ing possession, 


1s stitute a Waiv- 















er of the rescission. Heller & C " Hearnand Ap- 
Co. ; gata tiacd Se 

t y and reasor rable 1ess of storage charges and 
ther expenses incurred by purchaser in reselling 
‘ticles after rescission of sale and unreasonable de- 

lay by seller in retaking is question of fact for jury 

Heller & Co. v. Hammond Appliance Co 

RES IPSA LOQUITOR 


The doctrine of res loquitor does not create a 


ipsa 


“presumption” of negligence. Leone, et al v. Rutt’s 
Hut ae artes ore i Peas 
The permissible inference of negligence which may be 
drawn under the res ipsa doctrine remains thoug 
the defendant present evidence explanatory of the 
cccurrence; it should be considered by the jury, 
and can alone be the basis of recovery if the jury 








finds it outweighs the tendered explanation and 
constitutes a preponderance of the evidence. Leone, 
et al v. Rutt’s Hut 
RESTITUTION 
An exaction from a tenant of rent in excess of the legal 
rent results in unjust enrichment the landlord at 
the tenant's expense entitling t enant to restitu- 
ion of the overcharges in the absence of special de- 
fenses such as that the payme were voluntary. 
v. Kaplan sie cateratas 
that the landlord was titled to and could 
ained rent increase approval had he applied 
for same is no defense to an act for restitution of 
rent overcharges where he did not apply. Jenkins 
Kaplan 
A payment is not voluntary as to bar restriction if 


or had no 


) 
vare of the true facts 














the paver was not av 
practical choice Jenkin Is Vv. Kaplan 
Where with knowledge that another is under a 
nistaken belief of ownership ‘including one who 
staken] lieves himself vendee under a con- 
him to make p ements on the 
ner without objecti his conduct sub- 
jects him to liability for the value of the improve- 
ments. Heim, et als v. Shore, ¢ 
If parties intend to be bound by an agreement but the 
agi nt is unenforceable because uncertainty 
n terms, defendant has duty to pay for whatevei 
value he re ved from plait tiff’s partial pereeae 








s of lack of proof of bad faith in per 
Heim, et als v. Shore, et als 
for sale 
because 
ontractual recov- 
tract with 


et als v 


ance regardles 
mitting performance. 


Held, plaintiff vendee under oral agreement 
of tract which agreement is 
of uncertainty has basis for quasi-c 
of value of improvements made in 


knowledge and conser 


*nforceable 








ery 





\ endor's 
re, et als ans : 
who has paid money under a 
which paym would not have been made may 
have restitution from the payee notwithstanding that 
the was unilateral and a consequence of the 
negligence. provided such titution will 

the payee. Great American v. Yellen 
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V roti : : take 
The rule of r titut. on is ; general lly available to insur- 
ance ¢c ilies I ‘aad ing mist aker payments on pol- 
icies where the company elects to pay a claim 
con it does not know all the facts, later 
disec ‘of facts disesta - ng validity of the 
clain will not require restitution unless fraud 
, is shown. Gea American v. Yellen 





uitable consi idera- 
nr ichm ent for a 
of fact to 
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s the circumstances 
inequitable to require its 
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In action for tution of | 
paid under fire policy. it 
dence of company practice in processing 
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-sedly mistakenly 
to exclude evi- 
claims 


resti 





Was er! 











which might explail 1 the error and trade custom 
in presenting claims to adjustors which might have 
obviated it, even though policy provided it was to be 


ions therein con- 
DeRitter 
on cor 
idants 





governed only by terms and prov 
tained. Great American v. Ye 
Held. if restit is ordered, it will 
which will _prevent prejudice to 
American v. Yellen DeRitter 


RESTRAINTS 


A restraint pendente lite 
pending final opi may be al 
be serious doubt of the ultimate success of the com- 
plaint. Fitkin Memorial Hosp Magill 

Granting of restraint pendente lite to preserve the 
status quo is in the sound discretion of the court and 
is based on the balancing of equities. Fitkin Mem- 
Ei PROBE: AE disiciso-vi et sia Miao aie 9. Sisie we acai mente oes 

While general creditor may not be entitled to injunc- 
tion prior to judgment to prevent debtor from dis- 
posing of property, this principle has no application 
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to preserve the status quo 


lowed though there 
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where creditor can trace funds into specific property 
and claims constructive trust therein. Fitkin Mem- 
Ovial Hosp. V. MAGGUE  ..c 2c ccivcccesacedcacastreus 


RULES 
New Rules and Amendments 
The rules of court governing time for appeal relate to 
appeals to the courts and are not applicable to ap- 
peals to administrative agencies. Passaic v. Division 
of Tax Appeals ...... 
A rule of the Division of Tax Appeals is to be inter- 
preted in the light of the legislative policy involved, 
not in the light of a pertinent or analgous court rule. 
~Bassaic v. Division of Tax Appeals 
Report of New Jersey Supreme Court’s Committee 
Ok GES: gsc vcesind cudidcamnsvasvienanensa dene xeaeal 
A court may mold the service rule, R.R. 4:5-2 to meet 
a particular situation where necessary to facilitate 
business and advance justice, subject to the over- 
riding requirements of due process and essential 
justice. Gay v. Stengel 
Law Practice Rules Amended 
Proposed New Rules of Division of Tax Appeals 
Re Briefs, Appendices, Petitions and Motion se 
on Appeal : 


SALES 

Where, after 
by seller to retake the articles, 
within a reasonable time, seller 
reasonable storage charges and under circumstances 
such as here present, purchaser may sell same in 
good faith without further notice and hold the pro- 
ceeds for benefit of the seller less reasonable storage 


mutual rescission of sale and agreement 
seller fails to do s« 
becomes liable for 


charges and other reasonable expenses incurred. 
Heller & Co. v. Hammond Appliance Co. .......... 
Held, resale by purchaser after rescission of sale and 


unreasonable delay by seller in retaking possession, 
did not, under circumstances here, constitute a 
waiver of the rescission. Heller & Co. v. Hammond 
AvplIanee (COL viccesvsacecddean ase eeeeens 

Propriety and reasonableness of storage charges and 
other expenses incurred by purchaser in reselling 
articles after rescission of sale and unreasonable de- 
lay by seller in retaking is question of fact for jury 
Heller & Co. v. Hammond Appliance Co. 


SEPARATION :-AGREEMENTS 

An agreement between husband and wife, made during 
the pendency of a divorce and approved by the court 
and embodied in the divorce decree, whereby the 
husband agreed to pay the wife fixed sums weekly 
during her lifetime in lieu of alimony and support 
is enforceable against the husband's estate after his 
death but remains subject to the courts power to 
modify same. Flicker v. Chenitz, ete 


SETTLEMENTS 
A stipulation of settlement to be a 


matter of record 


must be reduced to writing and filed with the court 
or incorporated in a written court order: a clerk’s 
notation as to an oral settlement announced in court 


is not a part of the official record nor binding on the 
parties though it is evidentia:. Margolis v. Clawans. 

A clerk's notation in the docket of the terms of an ora] 
settlement agreement announced in court is not a 
judgment. Margolis v. Clawans 


SIDEWALKS 

A traveler on a public sidewalk is under a 
exercise ordinary and reasonable care for 
protection. Citro v. Stevens Institute 

The ruling that a trave ‘ler on a publie sidew alk has a 
right to assume that there is no dangerous impedi- 
ment therein and jis not obliged to anticipate danger- 
ous conditions in discharging his duty of reasonable 
care applies only to abnormal dangers or facilities 
placed therein by the abutting owner or tenant for 
his own use. Citro v. Stevens Institute 


duty to 


his own 





In all sidewalk fal] cases, the inquiry is whether the 
traveler, by the exercise of ordinary care, would 
have discovered the danger and avoided it and on 


this score a jury question as to contributory negli- 
gence may be raised by evidence of surrounding 
circumstances indicating the traveler was previously 
aware of the danger or should have discovered it at 


the time. Citro v. Stevens Institute as 
Where plaintiff tripped over raised sidewalk slat on 
clear day, and condition had existed for long time 
and plaintiff lived nearby, question of plaintiff's 
contributory negligence was properly submitted to 
jury. Citro v. Stevens Institute 
SPECIFIC PERFORMANCE 


A misdescription which can be plotted in two ways, 
each of which closes and re a in different plotted 
tracts with a substantial variance, renders a title so 
unmarketable as to bar — performance. Gaub 
v. Nassau : 
the challenge to the ‘title is ‘based on the “ contenti: m 
that certain necessary parties were not named in a 
partition or a foreclosure action in the chain of title, 
the title being sufficient on the record, the defense 
of unmarketability, in a specific performance action, 
is an affirmative defense, the burden of proving 
which is on the defendant: otherwise the burden of 
proving marketable title is on plaintiff. Gaub v. 
Nassau ah lai sernisop ecules a ae ean ean 

Specific performance v i not be decreed unless the 
existence and terms a the contract be clearly proved 
or at least capable of ascertainment with a reason- 
able degree of certainty. Heim, et als v. Shore, et als 


STATUTE OF FRAUDS 

An oral contract by a prospective purchaser engaging 
a broker does not come within the statute of frauds. 
Tanner v. Ciraldo 

R.R. 4:8-3 requires that the statute of frauds be affirm- 
atively pleaded. Varriano v. Miller ms 


STATUTES 
Statutes governing specific situations in a given area 
leave the remainder of the area not covered thereby 
to local home rule in absence of legislative intent 
to the eccntrary. Kennedy, et als v. Newark .... , 
Statutes are to be read sensibly rather than literally 
and the controlling legislative intent is to be pre- 
sumed as consonant to reason and good discretion. 
Schierstead v. Brigantine et al . 
Held, practical considerations, settled administrative 
and judicial practices under the statute, and analogy 
to judicial proceeding call for construction of the 
statute to include provision not in its literal terms 
Schierstead v. Brigantine, et al 
Recent judicial modifications in the doctrine ‘as 
landowner's liability to infant trespassers do not 
justify the court in disregarding a legislative declar- 
ation in conflict with the judicial eneerane: seas 
v. Erie R.R. 


to 
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Statutes, Cont’d 

Statutes are to be interpreted in accordance with the 
rudiments of fairness and good faith dealing and a 
forfeiture will not be assumed to have been intend- 
ed especially in cases of dealings between a citizen 
and the government. Dvorkin v. Dover 

That which is clearly implied from the purpose which 
underlies a statute is as much a part of the law as 
that which is expressed and has the same legal! effect 
as if it had been expressed. Dvorkin v. Dover 

It is the obvious reason of a law that gives it life, not 
the strict literal sense of its terms and the words 
used may be expanded or limited according to the 
spirit of the legislative expression. Giacobbe v. 
OTE, SOARES RNY SR eae trees ne a, 2 aaa OE Pe eee een 

Statutes creating liens in derogation of the common 
law are to be strictly construed. Key Agency v. 
Continental Casualty 

The court cannot rewrite or ignore clear and unambig- 
uous legislative language in order to effectuate a 
conjectured but unexpressed legislative intent. Hogg 
v. Employees 

The terms of a statute are not given a retroactive oper- 
ation unless they are so clear, strong and imperative 
that no other meaning can be annexed to them or 
unless the intent of the Legislature cannot otherwise 
be satisfied, and if retroactive application would 
result in unconstitutionality it will generally be 
presumed the Legislature intended prospective oper- 
ation only. LaParre v. Y.M.C.A. 

A statute is prospective only unless a contrary inten- 
tion is expressed or unavoidably implied; however 
where it is ameliorative, it may be applied retro- 
actively but only on application of the party affected. 
In re Smigelski 

Courts will not so construe a statute as to render 
amendments thereof futile and abortive if that result 
can possibly be avoided. Evans, et al v. Ross ...... 

In construing statutes words used therein are to be 
given their generally accepted meaning according to 
approved usage and words having a special or ac- 
cepted meaning in the law shall be construed in 
accordance with such accepted meaning. State Board 
of Child Welfare v. P. G. F. 


STIPULATIONS 

Admissions and stipulations made for original trial 
cannot be withdrawn for retrial unless reversal 
or change in issues justifies the new position. 
Schnurer v. Stein 

Waiver of jury in original pretrial order cannot be 
withdrawn as of right for retrial; application sup- 
ported by adequate basis must be made. Schnurer 
v. Stein 

A party should be bound by representations and stip- 
ulations made by its counsel at trial and legiti- 
mately relied on by opposing counsel and the 
trial court in the conduct of the cause, and may 
not on appeal alter its position. Leonia v. Fort Lee, 
et als 5.5 


SUBDIVISION 
Provision in ordinance that minor subdivision is one 
“not in conflict with any provision or portion... 
of the zoning ordinance”, is not limited to lot size 
and area requirements, but is synonymous with 
“not in violation” and means the subdivision must 
conform to the entire zoning ordinance. Smilow 
v. Orange 
Zoning and planning are complimentary tools and 
necessary inter-relation exists between them. 
Smilow v. Orange 
An illegal use may not be legitimatized through the 
instrumentality of the planning board and subdivi- 
sion in lieu of the recourse for a variance. Smilow 
v. Orange 
In determining the applicable or average set back 
requirement, the conditions existing at the date of 
application for subdivision are controlling and not 
those on the date of original construction 
v. Orange re Per 


SUMMARY JUDGMENT 

Summary judgment should not be granted where 
the affidavits in support are largely based on sub- 
jective facts, such as good faith, and lacking in 
specific factual assertions or denials, and the plain- 
tiff has no personal knowledge of the facts and 
must rely heavily on the defendant or third par- 
ties for his proofs. Joseph v. Lesnevich, et al 


SUMMER COURT SCHEDULES 


SUPREME COURT COMMITTEE REPORTS 
District Court ; 
Domestic Relations Court ‘ 
Juvenile & Domestic Relations Court 
Rules 


Training for 


TAX APPEALS 
A county tax board’s findings have only presump- 
tive effect and on introduction of substantial evi- 
dence in opposition, cease to have any effect. Has- 
brouck Hts. v. Div. of Tax Appeals 
A decision on an appeal from one year’s assessment 
is not res adjudicata on appeals from subsequent 
assessments and is not binding therein except un- 
der doctrine of collateral estoppel. Hasbrouck Hts. 
ee Tees he em, 0) cl | tae ee eee 
Whether judgment fixing true value conclusiv ely 
establishes true value for subsequent years in ab- 
sence of proof of change in value not decided. Has- 
brouck Hts v. Div. of Tax Appeals 
Appeal to Division of Tax Appeals from county tax 
board must under Rule V (D) of the Division be 
tiled within 30 days of the action or determination 
of the county board, not within 30 days of receipt 
of notice thereof. Passaic v. Division of Tax Appeals 
Discrimination in assessment is made out where it is 
shown (1) assessing authorities used a common 
standard in assessing and (2) systematically or in- 
tentionally subjected taxpayer to a more burden- 
some assesssment standard. Hasbrouck Hts. v. Div. 
of Tax Appeals 


the Pra tice of Law 


Proposed New Rules of Division of Tax Appeals . 
TAXATION 
While “true value” for tax purposes does not include 


temporary inflation or deflation, a long term infla- 
tionary trend such as the current one is included 
and cannot be disregarded in valuing property. 
Hasbrouck Hts. v. Div. of Tax Appeals 
To support an assessment for benefits under RS. 
40:56-1 et seq., there must be some peculiar benefit 
to the property assessed, by way of increase in 
market value, over that received by the public 
generally. Cirasella, et als v. South Orange 
An assessment for benefits is presumed to be valid 
and the burden is on the owner to overcome the 
presumption by clear and cogent proofs. Cirasella, 
et als v. South Orange 
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Where lands receive no present or possible tapping 
benefit from installation of a storm sewer and no 
change in amount, direction or velocity of runoff, 
and no prevention of water drainage across or 
backup onto the lands, there is no benefit con- 
ferred to support an assessment for benefits. Cir- 
asella, et als v. South Orange 


TAX SALES | 


A purchaser of a tax sale certificate from a munici- 
pality at a sale under R.S. 54:5-114.2 may recover 
from the municipality the full amount of his bid, 
including any excess over the amount paid by the 
property owner in redemption, in the event the 
property is subsequently redeemed. Dvorkin v. 
Dover 

A municipality may not validly impose as a condi- 
tion of a sale of a tax sale certificate under R.S. 
54:5-114.2 that no refund of excess bid over re- 
demption amount will be made. Dvorkin v. Dover 


TEACHERS 


A public school teacher owes her pupils the duty of 
supervision and will be liable for injuries caused 
by failure to discharge that duty with reasonable 
care. Doktor v. Greenberg 

Whether teacher's breach of duty of supervision is 
proximate cause of injuries to one student inflict- 
ed by another student not decided. Doktor v. 
Greenberg ; 

Held, on facts, teacher did not breach duty in enter- 
ing classroom after witnessing exchange of single 
blows between students in corridor, where that 
incident had apparently ended and one of the 
students later pushed other unexpectedly as he was 
entering classroom, causing injury. Doktor v. 
Greenberg 


TENURE 


A veteran who comes within the provisions of RS. 
38:16-1 or R.S. 38:23A-3 has tenure and cannot be 
dismissed from public office or position except for 
cause after notice and hearing though he was ap- 
pointed subject to the right to be removed at any 
time without notice. Miele v. McGuire .. 

The United States was at war in the Korean conflict 
and honorably discharged veterans thereof are 
within the protection of R.S. 38:16-1 or R.S. 38:23A- 
3. Miele v. McGuire 

The Veterans’ Tenure Act applies only to positions 
or offices to which a veteran is “appointed”; it does 
not apply to positions or offices to which he is 
“designated"’ under appropriate authority. Nosal 
v. Garfield rv 

A municipal officer or employee designated to serve 
as municipal court clerk under R.S. 2A:8-13 does 
not acquire veteran's tenure as such clerk. Nosal 
v. Garfield 

Where there is merely an assignment from one posi- 
tion to another, no additional employment security 
rights arise and the employee may be reassigned or 
retransferred to his original post in the discretion 
of the appropriate authority. Nosal v. Garfield . 


THIRD PARTY ACTIONS 


A defendant may implead a third party who is or 
may be liable to him for all or part of plaintiff’s 
claim but should not be permitted thereby to bring 
in an independent claim. Doby v. Williams and 
Doby 


TORTS 
Effect of Subsequent Mai:iage, case notes .. 
The general rule is that a vendor of real estate is not 

liable, after the vendee has taken possession, for 
injuries to the vendee or others on the premises 
caused by a condition which existed at the time 
the vendee took possession. Sarnicandro v. Lake 
Developers and Ferrante ‘ 

Liability of vendor of real estate to third persons for 
injuries caused by condition thereof or thereon at 
time of sale discussed. Sarnicandro v. Lake De- 
velopers and Ferrante 

Conditional Fault in The 
Keeion 

Atomic Energy ar 


Law of Torts, by Robert 


id Tort Law, by Herzel H. E. Plaine 
TRADEMARKS 


Trademark Regi 


TRIAL 
The burden of establishing a fact or circumstance is 
on the party relying thereon. Snyder v. I. Jay, et als 
The question of what is proper rebuttal evidence, and 
ee it should be admitted, lies within the 
ial court’s discretion and the exercise of that dis- 
pce es will not be disturbed in the absence of 
gross abuse. State v. DeRocco 
It is better that rebuttal be limited to evidence which 
has been made necessary by the defendant's case 
State v. DeRocco Br rite 
While it is not error in a criminal case to cross ex- 
amine a defendant as to alleged admissions made 
by him and then in the event of denial offer testi- 
mony on rebuttal to establish those admissions so 
as to impeach defendant's credibility, the better 
practice is to present the evidence of such admis- 
sions on the State’s main case. State v. DeRocco .. 
The Trial Summation, by Theodore J. Labrecque 
Statements by plaintiff's counsel in summation in 
personal injury case that plaintiff deserves “a high 
figure. a high amount in five figures’ for his in- 
juries, and that defendant “a big corporation 
worth a lot of money” are improper and prejudi- 
and form a basis for error Paeane reversal. 
Purpura v. P. S. Elec. & Gas .. 
Prejudice from improper suggestions “of figures by 
plaintiff's counsel to jury in negligence case arises 
from the possible influence of such statements on 
the minds of the jurors and is not determined by 
Whether the jury accepted or rejected the sugges- 
ted figures. Purpura v. P. S. Elec. & Gas 
Attack on litigants morals causes reversal in negli- 
gence case 
Statement by cx ourt in course of argument or motion, 
in response to inquiry by adversary, that as mat- 
ters then stood there was a strong likelihood of the 
motion being granted does not constitute prejudg- 
ing of the matter warranting self- eehiomeciate 
by the judge. Columbia v. Jacobsen 
The rule that an adverse inference may be ‘drawn 
from failure of a party to call a witness or wit- 
nesses pertains only to specifically identifiable 
witnesses who could iestify to specifically identi- 
fiable facts or testimony and does not apply merely 
because defendant rested at the close of plaintiff's 
case. Meistrich v. Casino 
Improper and confusing charge on assumption of 
risk and contributory negligence warrants new 
trial though jury announced it found defendant 
was not guilty of negligence. Meistrich v. Casino. . 
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It is not error for a court to charge that there is a 
presumption against negligence without explain- 
ing that it has no probative weight. Meistrich v. 
Casino . 

Charge which outlines facts and holding in another 
case and then directs jury that if it finds the facts 
in the instant case are the same they are to use the 
cited case as a guide is prejudicial error as it would 
justify jury in finding opposite verdict if it found 


facts dissimilar. Sherwood v. Miles and Princeton :, 


A judge should not read or summarize to the jury 
appellate court opinions: if he desires to adopt an 
opinion as law, he should deliver applicable por- 
tions thereof as his own statement adapting it to 
the facts of the case on trial. Sherwood v. Miles 
and Princeton ] 


The Impartial Medical Panel — A Trial Lawyer's 


View, by Harry A. Gair ! 
Circumstantial evidence in a civil case sufficient to 
meet the burden of proof need not establish the 
tendered hypothesis to a certainty; it is sufficien: 
if it is such as to demonstrate the tendered hypo- 
thesis is grounded in a preponderance of the prob- 
abilities according to the common experience of 
mankind. Miller, etc. v. Camden Fire, et als .... 
The requirement of R.R. 4:52-1 (timely and prope: 
objection to alleged errors in the charge) should 
not be relaxed except for compelling and cogen: 
reasons. Leone, et al v. 
A party should be bound by representations an 
stipulations made by its counsel at trial and legiti- 
mately relied on by opposing counsel and the tria! 
court in the conduct of the cause, and may not on 


appeal alter its position. Leonia v. Fort Lee, et als 2: 


Unless an issue is raised by the pretrial order it has 
no standing at the trial. Leonia v. Fort Lee, et a!s 
The Impartial Medical Expert Plan, by Alexander 
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R.R. 3:7-7 allows parties to submit written request t 
charge at the close of the trial and does not pro- 
vide for informal, oral requests during the course 
of the trial. State v. Jones 

On motion for involuntary dismissal the court ma; 
not weigh the evidence, as was done here, but 
must accept as true all evidence which supports 
the view of plaintiff and give him the benefit of 
all legitimate inferences which may be drawn 
therefrom in his favor. Andreoli v. Natural Gas 
CD raha selaser Rees al VRE SNS OAT os tee Gon fas earbecs (Aline 

The reading back of a portion of the testimony, pur- 
suant to a request by the jury for same, is within 
the sound discretion of the Court. State v. Ciniglio 

An attorney for a defendant in a criminal proceed- 
ing has implied authority to enter into stipulations 
and agreements as to matters of trial proceduré 

tate “w (CimiIglio:.6 faeces ecu ea eas 

Where defendant’s counsel enters into stipulation or 
agreement in open court in defendant's presence 
and defendant voices no objection thereto, it must 
be presumed he consented to it. State v. Ciniglio 

Oral waiver of jury is binding if otherwise valid 
State Vi CMe 5.6.5 225 os oan 

Defendant is bound by itieaitatton of its couns: 
made in open court in his presence agreeing to tri: 
by less than 12 jurors. State v. Ciniglio 

Counsel in his summation should not misstate th: 
evidence nor distort the facts but the use of an 
examiple not factually accurate is not prejudicia! 
where it is indicated it is offered merely as a: 
example and the jury is not misled. Matthews \ 
Nelson : 

While the witatited order elie is » comenentine 
to the issues available, when issues not raised t 
the pleadings and pretrial order are tried by co: 
sent or without objection they are to be treate 
as though properly raised. Fluoro v. Smith .. 

Held, while issue not raised by pretrial order was 
recognized and tried, remand for full retrial orde: 
ed to avoid possibility of prejudice to defendant :: 
the trial under 

It is error to submit to the jury principles or issues 
havin 1g no support in the evidence even though 
such issue was raised by the pleadings. Massott 
v. Public Service er 


TRUSTS 
Where wil 
nated securities or in such other stocks, 


1 provides trustees shall invest in desig- 
bonds ©: 


securities as may to them seem best, trustees ar 
not limited in their investments to “legal inves:- 
ae Plainfield Trust v. Hagedorn ........ 


Where there is no specific res there can be no trus: 
Cahill v. Monahan é 
The power to terminate or revoke a trust includes 
the pewer of partial termination or revocati: 
wniess the trust instrument ee otherwise. I 
re Estate of Moves 
Provision in will explaining “purpose of ‘trust and 
termination provision and stating hope that daugh- 
ters will not terminate trusts unless circumstances 
re nder continuance undersirable does not qualif; j 
it the termination powers given and is me: 
mal caution to use the power sidchaadiods In rr 
of Moses , NR 


parer 
Estate 


UNAUTHORIZED PRACTICE 
The examination of, passing upon and closing 
titles by a title searching and title insurance com- 
pany does not constitute unauthorized practice ©: 
law provided such services are performed for :t 
by employees or others who are licensed attorneys 
N. J. State Bar Ass'n v. Northern N. J. Mtg. As- 
sociates, et als .. 
The drawing of bonds, mortgages ‘and releases by a 
title insurance company in connection with loar 
placed by or titles guaranteed by it does not con 
stitute the unauthorized practice of law. N. J. Stat 
Bar Ass'n v. Northern N. J. Mtg. Associates, et a 
The decisive question as to whether certain acts ¢ 
practices constitute the practice of law is whether 
they are commonly understood to be the practice 
of law and the answer is in the negative with re- 
spect to acts generally accepted as incidental to 
the mortgage placing or title searching or guaran- 
teeing business. N. J. State Bar Ass'n v. Northern 
N. J. Mtg. Associates, et als ........ 
The legislature cannot limit the court's control over 
the practice of law. N. J. State Bar Ass'n v. North- 
ern N. J. Mtg. Associates, et als : 
Opinion on Ordinance Codification Services 


UNFAIR COMPETITION 
Actual competition between the litigants is not nec- 
essary to secure equitable relief from a defendant's 
use of a plaintiff's trade name or symbol; the em- 
phasis today is on protection against unfair trade 
practices whether or not competition exists. The 
Great Atlantic & Pacific Tea Co. v. A & P Truck- 
ing Corp., et al 


(Continued on next page) 
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Unfair Competition, Cont’d 
The possessor of a valuable well regarded trade name 
>r symbol is entitled to protection against another's 
use thereof which has a likelihood of leading to 
pu :blie confusion as to source or sponsorship and 
thus to subject the former's reputation to the pub- 
: reaction to the latter’s operations. The Great 
ntic and Pacific Tea Co. v. A & P Trucking 








Corp., et al 





efendant enjoined from continuing use of symbol 
‘4 & P” in the operation of its trucking business 
and in its corporate name. The Great Atlantic and 


Pacific Tea Co. v. A & P Trucking Corp., et al 


UNSATISFIED CLAIM AND JUDGMENT FUND 


incapacity is not required under N. J. 
"39:6- 65 to toll the running of the time for 
notice of intention to make a claim against 
it is sufficient if because of his injuries. 

tm pre-occupation and fear the injured 
person W as not mentally and emotionally adjusted 

his Dapeng of giving notice. Giacobbe v. 





2 fund: 





}asse Des Pee Me a oie Fu apne aah eter eee eieralaaer ois 
igment en tered in ‘District Court \ Ww here defendant 
; to appear on trial date after previously filin 

is a default judgment within Section 14 
the Unsatisfied Claim and Judgment Fund Act 
i payment of such judgment out of the Fund 
ot be ordered in absence of sufficient notice 
the Board prior to entry of such judgment to 
nable it to defend or take such action as it deems 
ft under Section 15. Myers v. Cave 
\ssignment by Fund of a claim to an 
N. J. S. A. 39:6-66 where the Proatiay er is gor - 
in action by his own counsel, does not elimin- 
te requirement of compliance by plaintiff with 
I ions of Section 14 of the act relative to notice 
> entry of default judgment. Myers v. Cave 








ense of usury is not available to a corpora- 
r to an endorser or guarantor of a corpora- 
obligations. Feller, et als v. Architects Dis- 
Bt uildings, Inc., et al 
of usury may be asserted where corporat e 
was used to cloak a loan in fact made to an 
vidual who was its alter ego or corporation was 
rmed specifically at the request of the lender. 
ller, et als v. Architects Display Buildings, Inc., 





defense of. usury ihe unavailable an agree- 
t for payment of interest which is unconscion- 
high is a penalty and unenforceable. Feller, 
s v. Architects Display Buildings, Inc., et al 
ent for payment of interest at rate of 15.87' 
maturity is not unconscionable where rate 
re maturity was higher. Feller, et als v. Archi- 
Display Buildings, Inc:, et al ..c 2. cece. ce: 
ement for payment of additional interest in 
it of default before maturity bringing total 
terest to 32.87% for period from default to ma- 
is penalty and not sustainable for such per- 
i though sustainable thereafter as not then un- 
scionable. Feller, et als v. Architects seisissiid 
pa Pen ae) eee 
i may agree that an obli gation shall bear a 
igher re legal rate of interest after maturity 
such rate is unconscionable it will be unen- 
le as a penalty. Feller, et als v. Architects 
Buildings, Inc., et al 




















“issue” in a will of a testator 
ed prior to 1952 means progeny to remotest 
1t and carries Ag it a table presump- 
1 that distribution to the issue is to be per cap- 
t per stirpes. Plainfek | Tr ust v. Hagedorn 
‘ill qualifies term “issue’’ when used in some 
agraphs, unqualified use the reof in other pro- 
ns is indicative of testator’s intent as to those 
that ordinary legal significance 


ilified word 


rebut 








provisions 





att sched and distribution be per capita not per 
pes. Plainfield Trust v. Hagedorn y 
will provides trustees shall invest in desig- 
d securites or in such other stocks, bonds or 
rites as may to them seem best, tr ustees are 

it uited in their investments to “leg invest- 


its’. Plainfield Trust v. Hagedorn ie 
ked prior will, or evidence of the contents 

reof, may be received and considered as an aid 

the search for an intention imperfectly express- 


in the terms of the last will, and a specific 
guest in a prior will omitted in the last wil 
ises a strong inference such bequest was not 


— by the latter. In re Hoffman 
of ‘‘all my personal belongings and wearin 
is patently ambiguous with respect to 
it includes testator’s car. In re Hoffman 
t pes of intention by a testator are not 
missible to explain patent ambiguities in a will 
gh they are admissible to explain latent am- 
guities. In re Hoffman 
intention of testator must be gleaned from 
rds of the will itself, extrinsic proof of the 
stances existing at the time of execution of 
ll as well as of testator’s relevant utterances 
than direct statements of testamentary in- 
on, are admissible in beecseisieataes of the words 
In re Mgrs : . 
1entary instrument whi ch does not dispose 
perty ies merely nominates an executor is, 

























f otherwise valid, entitled to probate and effectu- 


In re Sapery : 
effective manifested purpose contra, re- 
ation of a will does not include revocation of a 
to the extent that the codicil may stand 
epe ndently of the will. In re Sapery 
cicil which merely changes the executor named 
will is entitled to probate where the will 
be found and is presumed revoked: the 
Or named is to administer the estate ac- 
g to the laws of intestacy. In re Sapery 
nent by scrivener in presence of testator and 
nesses that this is testator’s will and that it is 


Darring an 













iesired that the witnesses act in that capacity, is 
ificient declaration and publication without any 


ieation of concurrence by the testator beyond 
then execution of the will. In re Petkos 
ual drunkenness or chronic alcoholism of a 
stator is not sufficient to pe probate of his 
; it must be shown he was temporarily incap- 
“itated by drunkenness at the very time of execu- 
tion of the will or had a fixed mental disease re- 
uiting from his drinking which deprived him of 
Stamentary capacity. In re Petkos 
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reign Wills Under New Jersey Law, “by Curt -C. 
SE CERN 2 gets rated Sasa e avers alka ee ary ae 
*€ precatory trust doctrine no longer applies in 
New Jersey. Cahill vy. Monahan. «2.00.06 60s ccsens 


When a testator uses language expressive of a desire 


rather than of command, each case will be exam- 
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ined in accordance with the general rules of con- 
struction to determine whether testator intended 
to impose a legal duty on the legatee to carry out 
the desire, or whether he meant to leave the leg- 
atee free to carry it out or not as he should choose, 
without any presumption arising from the prec- 
atory words. Cahill v. Monahan 
In construing wills the facts and circumstances ex- 
isting prior to and at making of the will are looked 
to and subsequent circumstances can only be con- 
sidered to complete the picture. Cahill v. Monahan 
Provision in will explaining purpose of trust and 
termination provision and stating hope that daugh- 
ters will not terminate trusts unless circumstances 
render continuance undesirable does not qualify 
or limit the termination powers given and is mere 
parental caution to use the power prudently. In 
re Estate of Moses 
While in will of decedents who died before 1952 


unqualified word “issue” presumptively means 
progeny to remotest degree per capita, basic test 


is and was testator’s intent and neither the term 
“issue” nor “descendants” will be given per capita 
meaning where, as here, will indicates testator in- 


tended a per stirpes meaning. In re Estate of Moses 
WORDS AND PHRASES 

The United States was at war in the Korean conflict 
and honorably discharged veterans thereof are 
Within the protection of R.S. 38:16-1 or R.S 
S35: 23A-3. Miele v. McGuire: .........csc.ceecees 

A “structural repair” is one that affects a vital and 
substantial part of the premises. Donofrio v. Farr, 
et als ode Pubic anki : 

A radiator, especially one disconnected from the 
heating system, does not come within the term 
“structural repair’. Donofrio v. Farr, et als 

A summary proceeding of the criminal law type is 


one where the controvery is disposed of in a 
prompt and simple manner, without jury or 
indictment. State v, Monroe ........0.6.0ccees 

“Invitee’, “Licensee”, and ‘“Trespasser” defined. 
Snyder v. I. Jay Realty 


Work “inherently dangerous” connotes a danger 
which is incidental to the self and not aris- 
ing solely from the methods of performance-an 
activity which can be carried on safely only by 
the exercise of special skill and involves grave 
risk of danger if negligently done. Majestic v 
Toti. and Parking Authority. ......:.cccsc0eoasss 

An “ultra hazardous” operation is one which neces- 
sarily involves a sericus risk of harm to others 
which cannot be eliminated by the exercise of ut- 
most care and is not a matter of common usage 
Majestic v. Toti and Parking Authority 


work it 








“Total destruction” exists if the bui Iding has lost 
its character as a building so that restoration 
would be practically the equivalent of a new 
building. Schultz v. Kneid : 

The word “grandfather” in its judicially accepted 
meaning applies only to persons wh stand legally 
in that relation to the child involved and does not 
include ancestors of an iHegitin ite child. Board 
of Child Welfare v. P.G.F 


An easement is a 


right to use the land of another 
without ; r 


compensation wl striction is a li- 








mitation on the manner in which one may use 
his own lands. Bertrand v. Jones ‘ ' 

Term ‘subject to restrictions of *, will not 
be construed to encompass easem when con- 
tract indicates contrary though be so con- 
strued if buyer knew of the easements at time 
of contract or they were obvious and buver had 
inspected property before contracting. Bertrand 
v. Jones 

WORKMEN'S COMPENSATION 

Drivers of taxi cabs under so called “three phase 
arrangement” with owners held. on facts here. 
employees within workmens compensation act 
Hannigan Goldfarb 

The term “employee” in our act is not limited to 
narrow common law concepts and is to be con- 


strued to 
the act's 
The 


mpi 


bring as many cases as possible within 

coverage. Hanniga: Goldfarb 

Russo case does not remove o1 

tance of adequate findings of 
Deputy and the County Court. Cong 
Tex os 

Conclusions by the trier 





minimize the 
fact by the 
sleton v. Pura- 


of fact. without sufficiently 


explicit findings of the facts or evidence relied 
on as the basis for such conclusions of fact, are 
not adequate findings of fact. Congleton v. Pura- 


Tex : ’ hee Ne oe 
While a trier of fact may reject testimony because 
of inherent incredibilty or inconsistency with other 
testimony or common experience, or because of 
disbelief of the witness, he should indicate in his 
findings what testimony he has rejected and why: 


a blanket indictment, without particulars, has no 
persuasive force. Congleton v. Pura-Tex ..... 
Held, on facts, men engaged by respondent to apply 
siding at price per square on buildings being 
“improved” by respondent in its “general home 
improvement” business were employees of res- 


pondent within Act and not independent contract- 
ors. Congleton v. Pura-Tex 
While a partnership is an “e 
Workmen's Compensation Act 
purpose of suit thereunder, it 
separate from its partners as 
party suit by an employee 
against an individual partner for 
in the employment. Mazzuchelli \ 
Transportation furnished by the 
ciently work connected to come 
though the transportation be from 
Mazzuchelli v. Silberberg Seep 
Injury sustained in customary lunch hour softball 
game between employees at the employer's prem- 
ises, which the employer not only permitted but 
also encouraged, is a compensable injury. Tocci 
v. Tessler & Weiss, Inc. ; hee 
The fact that an employee is not actually working 
when he sustains injuries not necessarily 
deprive him of workmen's compensation benefits: 
it is sufficient if he is engaged at the time in some 
activity incidental to the aiosnaeieciis Tocci v. 
Tessler & Weiss, Inc 
Injuries sustained during recreat tional activities” on 
the employer's premises are compensable where 
the activity is engaged in with the employer's 
knowledge and acquiescence and has become a 
customary one during the working day. Tocci v. 
Tessler & Weiss, Inc. 
Workmen's Compensation Directive No. 11 
While generally accidents occurring on the way to 
or from work are not within the coverage of the 
Act, accidents so occuring where transportation 
is furnished by the employer or where the em- 
ployer has furnished transportation to such an 
extent that it has ripened into a custom. or where 


nloyer” under the 
and an entity for the 
is not such an entity 
enable a third 
R.S. 34:15-40 
injuries sustained 
Silberberg 

ployer is suffi- 
vithin the Act 
home to work. 
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the transportation was the result of a practice 
between the parties which is beneficial both to 
the employer and employee, are an exception to 
the general rule and are within the Act. Jasaitis 
v. Paterson . 
Held, injury to uniformed policeman on free bus ride 
home after tour of duty, is accident within the 
scope of the Act, where such riding was established 
and accepted practice. Jasaitis v. Paterson 
Slip on icy patch on first step after alighting from 
bus on work associated trip is work-connected in 
that but for the trip the injury would not have 
been sustained, and is not so remote from the 
transportation as to terminate workmen’s com- 
pensation coverage. Jasaitis v. Paterson 
Leave to amend respondent’s answer to set up an 
affirmative defense will not be granted where 
application is made so late in the proceedings 
as to deprive petitioner of fair notice of the de- 
fenses he is to meet. Hannigan v. Goldfarb 
Leave to amend answer to set up new affirmative 
defense denied where application first made on 
last day of four day hearing. Hannigan v. Goldfarb 
Radiation Hazards mig eye New Jersey Workmen's 
Compensation Law, by Ashley St. Clair : 
Employee killed by are of lumber flung from ma- 
chine at which he was working sustained acci- 
dent arising out of and in course of employment 
though there was no reason for the lumber coming 
in contact with the machine and how it came 
there is unexplained. Olivera v. Hatco 
An employee injured as a result of doing an act in 
conjunction with some phase of his employment 
sustains an injury arisng out of the employment 
though the act be unwise or indiscreet and have 
no reasonable use. Olivera v. Hatco 
Where death occurs before the employee can give 
his version of the accident courts are satisfied 
with very scanty circumstantial evidence that ac- 
cident arose out of and in course of employment. 
CoWare W. TURGG io 5-6 cores cacttans cate ee teen : 
Burden is on employer asserting intoxication as a 
defense to establish by the greater weight of the 
evidence that intoxication was the sole producing 
cause of the injury. Olivera v. Hatco - 
The Wage-Loss Theory of Evaluating Disabilty In 
Workmen’s Compensation, by Monroe Berkowitz 
In heart cases where a previously diseased heart 
breaks down while the employee is at work, the 
claimant has the burden of establishing by a pre- 
ponderance of the probabilities that the work 
effort preceding the occurrence entailed a stress 
or strain greater than the ordinary stresses or 
strains of living and so was an event or happen- 
ing beyond the mere employment itself. Jacobs v. 
Kaplan 
Appeal to the County 
Compensation Division may 
final judgments: no appeals 
orders are permitted. Barclay v. 
and Verner v. Linden and Ayer yates 
The “actual knowledge” provision of N.J.S.A. 
34:15-33, relating to occupational disease, is sat- 
isfied by the same kind and degree of knowledge 
held sufficient in accidental injuries under R.S. 
34:15-17, to wit, —- that supervisory employees 
have been made duly aware of circumstances 
which would indicate knowledge of the occurrence 
or put the employer on inquiry. Peraino v. Forst- 
mann 


Court from the Workmen’s 
only be made from 
from interlocutory 
Linden and Ayer, 


For “actual knowledge” under N.J.S.A. 34:15-33 
it is not necessary that the employer know the 
compensable nature of the employee's disease: it 
is sufficient if he has knowledge of the disability 
whatever it is determined to have been been. 
Peraino v. Forstmann 

Held, knowledge by supervisory employees of rash 
on employee's nose sufficent to constitute actual 
knowledge under N.J.S. A. 34:15-33 of oecupation- 
al dermatological disease. Peraino v. Forstmann 

Exposure which aggravates existing conditions and 
accelerates progression of disease constitutes com- 


pensable sdaliciaiaigt disease. Peraino v. Forst- 
FRAN sc coy wea crete ere her Ree 

On appeal, court will exercise its original jurisdic- 
tion to determine question of causation where 


adequate and issue has been 
fully briefed and argued. Peraino v. Forstmann 
The strain or exertion sufficient to support an award 
of compensation for a heart attack may be emo- 
tional and nervous as well as physical. McClain v 
Bd. of Ed. of Woodbury 
There is a presumption that injury ‘from heart dis- 
ease is the result of natural causes and the onus 
is on the petitioner to show by a preponderance of 
the probabilities that his employment was a con- 
tributing cause. McClain v. Bd. of Ed. of Woodbury 
Holding in Ciuba case that an accident occurs where 
a heart ravaged by disease succumbs to strain or 
exertion of the work even though it be a norma! 
incident of the service and not extraordinary cited 
but scope and extent of Ciuba not considered. 
McClain v. Bd. of Ed. of Woodbury 
Absence of prior cardiac history and occurrence of 
heart attack in midst of unusual emotional incident 
bespeak casual connection. McClain v. Bd. of Ed 
OF WOGEINEY aia oh hag cute eeltiice nce eee 
Held: Heart attack sustained by Superintendent of 
Schools in course of speech at P.T.A. meeting 
in tense and emotional circumstances was com- 
pensable. McClain v. Bd. of Ed. of Woodbury 
It is the Division judgment, not the oral opinion, 


proofs thereon are 


which establishes just what has been decided. 
Mocela Vv. Benne ss. 6 iccecaccdonva wn cane eee 
An anxiety neurosis is a_ separate psychological 


illness, different from neurological dermatitis or 
other skin condition which may have brought on 
the neurosis. Moccia v. Eclipse 
To obtain an award for increased disability, peti- 
tioner must establish not only his present disa- 
bility but also his condition at the time of the 
prior award so that a comparison can be made to 
determine the increase, if any, in disability. 
Moccia v. Eclipse 
Requirement that petitioner must establish the two 
conditions for comparison as ground for increased 
disability is met by proof of a new or different 
disability which did not exist or had not mani- 
fested itself at time of first hearing. Moccia v 
Eclipse } 
An agreement as to or acceptance of compensation 
not approved in open court in the manner pre- 
scribed by N.J.S. A. 34:15-22 is no bar to a formal 
hearing and determination of the employee's claim. 
BSORIO AY... THAISEW ook. ose wind rena 
Acceptance of compensation offered at informal 
hearing is no bar to a formal hearing on the same 
elaten. Bisonic v. Halsey 
‘Continued on next yous 
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Workmen’s Compensation, Cont’d 


Acceptance by employee, at informal hearing, of 
compensation for inguinal hernia in lieu of surgery 
does not bar subsequent formal adjudication of 
his right to compensation for such injury and its 
sequelae, including compensation for surgery sub- 
sequently necessitated thereby and the consequenc- 
es resulting therefrom. Bisonic v. Halsey 

The claim of unauthorized medical service is no 
defense where the employer was not prejudiced 
thereby and where the circumstances were such 
as to justify the expenditure assumed by the em- 
ployee. Bisonic v. Halsey 

Defense that employer was prejudiced by employee’s 
refusal to accept medical or surgical treatment 
is not available where employer did not follow 
procedure specified in N.J.S. A. 34:15-23. Bisonic 
v. Halsey 

Where but for accidental inguinal hernia, employee 
would not have undergone surgery at which other 
non-casually related repairs were also made, en- 
tire operation is causally related to the accident 
and cardiac condition resulting therefrom is com- 
pensable. Bisonic v. Halsey 


WORLD PEACE 


An Idea On The March 
Space Law Symposium Produces Different Views On 
Peace Approcah 
Agree on 15 Point Program To Work For World 
Peace Through Law 


ZONING 


A judicial determination that an owner is estopped 
by his prior transfers from claimng undue hard- 
ship based on a setback requirement bars a subse- 
quent application for variance based on such hard- 
ship. Russell v. Bd. of Adjust. 

Judicial determination in one variance proceeding 
that owner is estopped fron: claiming undue hard- 
ship bars such claim on subsequent application 
under doctrine of res adjudicata or collateral 
estoppel though such doctrines may not apply to 
adjudication by planning board. Russell v. Bd. of 
RMRU MRI cs en is ne Shs 54,8 Oe wT he iallovece Senin (bh ue Nene, 

A Board of Adjustment has the inherent power to 
tailor its grant of an exception or variance by im- 
posing appropriate safeguards or conditions de- 
signed to carry out the objectives of zoning as stat- 
ed in R.S. 40:55-32. North Plainfield v. Perone 

As long as a use exception is continued and relied on, 
the conditions imposed thereon also continue, and 
if by reason of change of circumstances they have 





become unreasonable, the proper recourse is to 
apply to the Board of Adjustment to have the 


conditions removed. North Plainfield v. Perone 

If the cenditions on which an exception is granted 
are invalid the exception on which they are en- 
grafted also falls. North Plainfield v. Perone 

The right to continue or resume a use exception 
terminates with abandonment of the use by 
making of a permited use. North Plainfield v. 
Perone 
“Undue or Unnecessary Hardship” and the Gr ranting 
of Zoning Variances, by Stephen Sussna 

Decison Paves Way For Extinguishing ‘Non 
forming Use’ Rights In New York, by 
Fromkes mies 

A request for an enlarge ment of a non- -conforming 
use is a request for a variance which is subject to 
the statutes and rulings relating to the grant of 
variances. Grundlehner, et al v. Dangler, et al 

A variance may on a proper showing of “special 
reasons” within N.J.S.A. 40:55-39 (d) be granted 
to enlarge a pre-existing nonconforming use and a 
limited extension of a pre-existing nonconforming 
use will ordinarily be less likely to involve sub- 
stantial impairment of the zoning pian than the 
creation of a wholly new use. Grundlehner, et al 
v. Dangler, et al .. 

The Municipal authorities are initially best equipped 
to pass on applications for variance and their de- 


Con- 
Saul 





terminations should not be disturbed in the ab- 
sence of an affirmative showing of a manifest 
abuse of their discretionary authority. Grundleh- 


ner, et al v. Dangler, et al 
The strict requirements of N. J. S. 40:55-39(¢c) do not 
apply in an application sb To N.J.S. 40:55-39(d) 
Grundlehner, et al v. Dangler, et al Bak 
Variance to enlarge nonconforming use may be 
granted under N.J.S. 49:55-39(d) where it appears 
grant will minimize the objectionable discordant 
features of the use. Grundlehner, et al v. Dangler. 
et al 
To sustain 


grat nt of variance ‘under N.J.S. 40:55- 39) d) 
iauskaieal officials must set forth clearly and ex- 
viicitly the “special reasons” found and the basic 
factual findings supporting same. Grundlehner, et 
al v. Dangler, et al .. 

A substantial change from the kind of use in exist- 
ence when the zoning ordinance was adopted, 
cannot be permitted as a continuance of a non- 
conforming use. Universal v. North Bergen 

One whose use was partially in violation of an exist- 
ing zoning ordinance may not claim a noncon- 
forming status thereby even as to other parts of 
the use which were authorized at the time. Uni- 
versal v. North Bergen 

~~. does not apply in zoning violation cases s and 
laches will not be applied except in the clearest 
and most compelling circumstances. Universal v 
North Bergen 

Claim that strict 
ance will result 


enforcement ‘of | vali id zoning ordin- 
in confiscation of property with- 
out just compensation is no basis for action to 
enjoin enforcement of the ordinance but may be 
basis for application for variance under N.J.S.A 


40:55-39(d). Universal v. North Bergen ..... “ 
Whether zoning ordinances based exclusively on 


aesthetic considerations can be sustained as pro- 
motive of “general welfare’ under R.S. 40:55-32 
not decided. Hankins v. Rockleigh 
In an appropriate factual setting, a zoning ordinance 
may properly bring into play aesthetic considera- 


tions in regulating the use of property. Hankins 
PERM MINOER os ota ss ww ctermiets wider nine iniece wierd 
Ordinance requiring new ‘buildings to be of early 


American or other conforming style and barring 
modern flat roofs held invalid as arbitrary and 
unreasonable in view of the construction already 
in municipality and particularly in area of plain- 
tiffs property. Hankins v. Rockleigh 
Newly created municipality may adopt a zoning 
ordinance by reference under N.J.S.A. 40:43-25.1 
without complying with N.J.S.A. 40:55-33. Loch 
Arbor, et als v. Ocean; et als. ...6 ss...5.80s e085 0s 
Purchase of property at high price, incurring of 
expenses for architect's and surveyor’s fees, and 
entry into building contract, without more, in re- 
liance. on existing zoning ordinance and validly 
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129 


203 


issued building permit, does not make the permit 
irrevocable nor prevent effective amendment of 
the Zoning ordinance barring the use for which 
the permit had been issued. Tremarco Corp. v. 
Garzio, et al 
A building permit for a use valid when issued may 
be revoked by a subsequent ordinance prohibiting 
such.use adopted prior to substantial investments 
or expenditures by the owner towards actual con- 
struction in reliance on the permit. Tremarco 
Corp: We Gearzio, 6t O18)... 6 en ok 
Building permits are for the benefit and protection 
of the municipality, not the owner, and add no- 
thing to the owner’s pre-existing right to the use 
except in the “intermediate situations’ mentioned 
in the Jantausch case. Tremarco Corp. v. Garzio 
We Ec cee ee ke oe 


A municipal attorney cannot, in an action attacking 
the validity of a zoning ordinance, stipulate that 
all or any part of it is invalid and thereby bind the 
municipality or any of its citizens who are parties 
in any later proceeding in which the question of 


the validity of the ordinance comes in issue. Leonia 
v. Fort Lee, et als st at ie Pats oes : 
To support a variance for “special reasons” under 


local authorities must 
by relevant evidence 
affirmative criteria of “special rea- 
the negative criteria that the 
the zoning plan or be 
Mocco, et al v. 


40:55-39 ‘d) the 
supported 


N.J.S.A. 
make findings 
satisfying the 
sons” as well as 
variance will not 
detrimental to public 


Impair 
welfare 


DOS CEE iiss iw Fie Beh GSS ERG eee © ee 
Finding by local authorities that variance pase will 
promote “public welfare’ which constitutes 
“special reason’ under N.J.S.A. 40:55-39 ‘d) must 


be supported by relevant facts logically compel- 


ling such conclusion. Mocco, et al v. Job, et al 
Finding that provision of place for meeting and 
social events will promote “general welfare” is 


insufficient to support variance for that purpose in 
absence of facts to support conclusion that the 
particular non-conforming site must be the loca- 
tion thereof to promote the general welfare. Mocco, 
et al v. Job, et al : ; : : 
Owners beyond 200 ft. from property involved as 
those within have standing to attack var- 
iance. Mocco, et al v. Job, et al 
Provison fixing 1500 square foot minimum and 5000 
square foot maximum floor area for any individ- 
ual store in a business zone held unreasonable, 
arbitrary and invalid. Ridgeview v. Florham Park 
Provision requiring 6 square feet of parking area for 
each square foot of floor area of business establish- 
ments pal Id excessive, unreasonable and invalid. 
Ridgeview v. Florham Park 5 
Zoning io nances may ‘be amended but the re shoul d 


well as 


be some change in circumstances justifying it or 
some showing that experience has proved the 
earlier provision erroneous. Ridgeview v. Flor- 
ham Park 


is a fairly debatable question as to the 
reasonableness of a zoning provision or limitation, 
the presumption in favor of its validity prevails 
Ridgeview v. Florham Park 

Owners in the vested r 


Where there 








area have no ight in restric- 





tions imposed by zoning ordinance on other prop- 
erty in area. Ridgeview v. Florham Park 
Zoning In Trans . by Stephen Sussna 





A sporadic nonconforming full-time 


+ 


use incidental 
to a nonconforming t 


primary seasonal use is not 
such as to make full-time use part of the protected 
oneonforming use. Hantman v. Randolph Twp.. 
An ordinance which establishes a zone in which a 
particular use is authorized subject to the regula- 
tions fixed for another does not make such 
use a conforming it does not comply 
with the regulations. Hantman v. Randolph Twp.. 
An increase in the time period during which a non- 
conforming use is operated may be an unlawful 
extension thereof, depending on the facts involved 
Hantman v. Randolph Twp 





zone 


use where 


In determining whether an activity is within the 
scope of a permitted nonconforming use or an 
inauthorized enlargement thereof, the facts in- 
volved, the terms of the ordinance, and the effect 


yn other property must be con 


v. Randolph Twp 
Held, change in use 
ny from seasonal 
awful extension of 
dolrph Twp. . 
Provision in ordinance that minor subdivision is one 
“not in conflict with any provision or portion. . 
the zoning ordinance”, is not limited to lot size 
and area requirements, but is synonymous with 
‘not in violation"’ and means the subdivision must 
conform to the entire zoning ordinance. Smilow 
v. Orange 
ing and planning are 
inter-relation 


Orange 


sidered. Hantman 
; bungalow | col- 
is un- 


Ran- 


of noncon form ing 
to year round occupancy 
the Hantman v 





use 


complim rentary tools and 
necessary exists between them 
Smilow v 


through the 


An illegal use may not be iegitimatized 
pai iepncggeeng ie of the planning board and sub- 
divisicn in lieu of the recourse for a variance 


Smilow v bens ates 
In determining the applicable e or average set back 
requirement, the conditions existing at the date 


subdivision are controlling and 


f application for 
date of original construction 


? the 
Smilow v. Orange .. : 
Direction by board of adjt ustment without notice and 
hearing as required by N.J.S. 40:55-44 to building 
inspe ctor to issue permit for use not authorized by 
ng ordinance is void for lack of jurisdiction 
and is subject to collateral attack at any time 
Auciello v. Stauffer 
In action to ct mpel comr lian te 


nat thnes nn 
1ot those on 





, 
with zoning ordin- 


building and use per- 





ance, attack on validity of 
issued is a collateral attack. Auciello v. 
Stauffer 
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